
 

 

Pooled Trusts Intensive 
 
© Copyright 2022 by Stetson University 
College of Law. Copying of any portion of 
this manual is expressly prohibited without 
the express permission of the College of Law. 

 
To obtain additional copies, contact: 

Center for Excellence in Elder Law 

1401 61st Street South 
Gulfport, FL 33707 
Phone: (727) 562-7393 
Email: elderlaw@law.stetson.edu 
 
 

 

 



 

Sponsors  
&  

Exhibitors 

 
Stetson University College of Law  

expresses its appreciation to our sponsors 
and exhibitors for their support of the  

2022 National Conference on  
Special Needs Planning and  

Special Needs Trusts 

 
 

 
 

 



Sponsors 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 





 

 
Pooled Trusts Intensive 

 
Wednesday 

October 12, 2022 

 
The Road to Independence 

 



AMERICAN DREAM EMPLOYMENT NETWORK 

OVERVIEW 

WHO IS ADEN? 

American Dream Employment Network (ADEN) is a national administrative Employment Network (EN) 

providing employment services and benefits advisement to disability beneficiaries under the Social 

Security Administration’s Ticket to Work program. Led by subject matter experts, ADEN is a division of 

National Disability Institute (NDI) whose mission is to build a better economic future for Americans with 

disabilities. ADEN achieves this mission through a network of qualified providers across the country 

called ADEN Members. To learn more about ADEN, including a listing of ADEN Members and their 

locations, visit www.AmericanDreamEN.org. 

WHAT IS THE TICKET TO WORK PROGRAM? 

Agencies providing employment services to SSA disability beneficiaries under the Ticket to Work 

program are known as Employment Networks. The goal of the Ticket to Work program is to assist 

beneficiaries in returning to work who have the goal of achieving financial self-sufficiency. If you are 

currently receiving Social Security Disability Insurance (SSDI) or Supplemental Security Income (SSI) 

benefits, and between ages 18 through 64, Ticket to Work may support your employment goals.  

SERVICES ADEN AFFILIATES OFFER 

ADEN provides services that can lead to the long-term financial stability of each Participant. We offer 
the following core services to Participants at no cost: 

• Career counseling 

• Job search support 

• Social Security Benefits and Work Incentive Advisement by certified personnel 

• Ongoing long-term employment support  

• Financial management resources  

• Connection to employers hiring qualified candidates with a disability  

2021 ADEN OUTCOMES 

• 65% of ADEN Participants are employed and have an average hourly wage of $18.11 

• The average time for ADEN Participants to start receiving services until they start a job is three 

months 

• From 2015-2021, ADEN helped program participants achieve more than $10 million in earnings 

TAKE ACTION TODAY 

• Call 844-687-2336 to talk to an ADEN staff member or email info@AmericanDreamEN.org

• Visit the ADEN website to view a Members list and to access free resources

• Learn more about Ticket to Work: www.chooseworkttw.net

844.687.2336 • info@AmericanDreamEN.org • AmericanDreamEN.org 

American Dream Employment Network, a division of National Disability Institute, 
is an authorized Social Security Ticket to Work service provider. 

http://www.americandreamen.org/
mailto:info@AmericanDreamEN.org
http://www.americandreamen.org/
http://www.chooseworkttw.net/
mailto:info@AmericanDreamEN.org
http://www.americandreamen.org/


Supported 
Employment

What IS Supported 
Employment?

Parc Center for Disabilities’ Supported 
Employment Services enables adults 
with intellectual and developmental 
disabilities the resources to secure 
and maintain community-based, 

long-term competitive employment 
in a traditional job setting.  Our 

goal is to inspire every individual to 
reach their full potential and lead a 

productive life.

3190 Tyrone Blvd. N.  
St. Petersburg, FL 33710

For more information  
about this program, call 
(727) 345-9111 ext. 6270 

Our mission is to provide opportunities 
for children and adults with 

developmental disabilities to exercise 
their independence and experience 

life to the fullest.

www.parc-fl.org
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Value to the 
Employee

• Individualized plan  
  development

• Placement in competitive  
  employment

• Commensurate pay rate

• Skills acquisition

• Support from family, friends  
   and coworkers

• Transferable job skills

• Increased natural supports

• Social integration  
   and productivity

• Inclusion in the community

Benefits to the 
Employer

• Lower turnover rates

• Decreased recruiting costs

• Creates a diverse, inclusive  
   workplace culture

• Federal tax incentives

• Build a new market or  
   customer base

• Possible reimbursement for  
   the trainee’s salary

• Job-site assessment and  
   assistance with special  
   accommodations

• Support services

Employee Assistance 
Includes:

• Resume Building

• Job Seeking Skills

• Interview Coaching

• Weekly Check-in with Coach

• Financial Literacy Training

• Transportation Coordination

• Site-based Job Training

Program 
Outcomes

• Personal Growth

• Self-Confidence & Advocacy

• Improved Financial Stability

• Independent Living

• Dedicated Employees

• Satisfied Employers
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Introducing: The ABLE 

Service Provider Toolkit 
Information and resources that support financial stability is essential to 
meeting the needs of people with disabilities. 
 
The ABLE National Resource Center (ABLE NRC) makes it easy for service providers, case 
managers and advocates to inform customers, colleagues and peers of ABLE accounts as a 
protected savings and investment option that does not impact federal benefits. Family, friends, 
pooled and special needs trusts may contribute to a person’s ABLE account without direct 
deposits counting as income. ABLE savings up to $100,000 is not counted towards resources for 
those who receive Supplemental Security Income (SSI). Any amount of ABLE savings is not a 
countable resource for FAFSA, HUD, Medicaid, Medicare or SNAP. ABLE funds may be spent 
on qualified disability expenses, helping the ABLE account owner to pay for items such as food, 
housing and other additional and often significant expenses that are often associated with having 
a disability. 

The following are strategies, tools and resources that are intended to introduce and explain basic 
information about ABLE accounts. These materials may be shared at the time of intake, during 
presentations, within service plan or integrated resource team meetings, within Individual 
Education Plans and Individual Employment Plans and when providing transitional services. 

Let us help you help your customers and families save in an ABLE 529A tax-advantaged 
savings and/or investment account. 

  



 How can I use the tools in the toolkit?click for more information 

 

What are the tools in the toolkit? (Click for an explanation of each item). 
DOWNLOAD  ABLE Fact Sheet and Roadmap to ABLE 

VIEW  ABLE Decision Guides 

ACCESS  Five things you need to know about ABLE accounts (ASL video) 

DOWNLOAD  Five Things You Need to Know about ABLE Accounts 

DOWNLOAD  What is ABLE for Service Providers 

DOWNLOAD  Helping Your Customers Choose the Right ABLE Plan 

DOWNLOAD  Sample Disability Certification for Eligibility to Open an ABLE (529A) Account 

DOWNLOAD  A Primer to Educate Service Providers 

DOWNLOAD  ABLE Accounts: A Primer for Service Provider Customers 

DOWNLOAD  ABLE to Work Act Factsheet 

DOWNLOAD  ABLE and the Student Earned Income Exclusion Work Support for Transition 
Age Youth Fact Sheet 

DOWNLOAD  The ABLE Case Summary Series 

DOWNLOAD  The ABLE account, Special Needs and Pooled Trust Comparison Chart 

ACCESS  The Y-TAC SSI Youth Toolkit 

LISTEN  ABLE Podcasts 

DOWNLOAD  ABLE Accounts and Self-employment 

 

  

javascript:void(0)
https://www.ablenrc.org/service-provider-toolkit/#what-are-the-tools-in-the-tool
https://www.ablenrc.org/wp-content/uploads/2019/12/ABLE-2-Pager-w-Roadmap.pdf
https://www.ablenrc.org/able-account-decision-guide-series/
https://www.ablenrc.org/the-able-national-resource-center-partners-with-the-deaf-community-to-offer-information-on-able-in-asl-american-sign-language/
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-top-5-things-to-know.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-what-is-able-reference-guide.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-helping-customers-choose-able-plan.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-able-disability-certification.pdf
https://www.ablenrc.org/wp-content/uploads/2021/01/SPT-PrimerToEducateServiceProviders.pdf
https://www.ablenrc.org/wp-content/uploads/2021/01/SPT-PrimerForServiceProviderCustomers.pdf
https://www.ablenrc.org/wp-content/uploads/2021/01/ABLEToWorkActFactsheet.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-able-and-seie.pdf
https://www.ablenrc.org/the-able-case-summary-series/
https://www.ablenrc.org/wp-content/uploads/2021/01/2021_SNT_ABLE_comparison.pdf
https://www.ablenrc.org/y-tac-ssi-youth-toolkit/
https://www.ablenrc.org/able-to-save-podcast/
https://www.ablenrc.org/wp-content/uploads/2021/09/ABLEAccountsAndSelfEmployment-ServiceProviders090121.pdf


WHAT ARE THE TOOLS IN THE TOOLKIT? 

ABLE Fact Sheet and Roadmap to ABLE – This two-pager offers the basics on ABLE 
accounts, plus two infographics. The illustrations offer a Roadmap to Enrollment and a Roadmap 
to Independence through ABLE accounts. 
ABLE Decision Guides – Our ABLE Decision Guide Series is designed as an aid to decision 
making as it relates to establishing and using an ABLE account. 
Five things you need to know about ABLE accounts (ASL video) – The ABLE National 
Resource Center is excited to release this video which explains key provisions related to the 
ABLE Act and ABLE account in ASL (American Sign Language). 
Five Things You Need to Know about ABLE Accounts – This two-pager answers five 
essential questions about ABLE accounts: what is an ABLE account, why the need, eligibility, 
qualified disability expenses and remaining funds following death. 
What is ABLE for Service Providers – A five-page Reference Guide for Service Providers 
including eligibility, savings limits, plan availability and investment options. 
Helping Your Customers Choose the Right ABLE Plan – A two-page guide to comparison 
tools. 
Sample Disability Certification for Eligibility to Open an ABLE (529A) Account – Who 
may sign and ABLE eligibility criteria. 
Webinar Slides – 

• ABLE Accounts: A Primer to Educate Service Providers: Information in this 
presentation is based on guidance and statistics for the year 2020. 

• ABLE Accounts: A Primer for Service Provider Customers: Information in this 
presentation is based on guidance and statistics for the year 2020. 

ABLE to Work Act Fact Sheet – This three-page document covers who may contribute to an 
ABLE account, funding an ABLE account and automatic contributions. 
ABLE and the Student Earned Income Exclusion Work Support for Transition Age Youth 
Fact Sheet – Three-page fact sheet for students who receive SSI, attend school, work and are 
under age of 22. 
The ABLE Case Summary Series – The six-part ABLE Case Summary series helps ABLE-
related stakeholders, including current and future account holders, better understand the 
possibilities of an ABLE account complementing other strategies to improve health, 
independence and quality of life. 
The ABLE account, Special Needs and Pooled Trust Comparison Chart – This chart 
provides basic information on three options for establishing protected savings accounts: ABLE 
accounts, Pooled Trusts and Special Needs Trusts (first and third party). 
The Y-TAC SSI Youth Toolkit – The Vocational Rehabilitation Youth Technical Assistance 
Center (Y-TAC) Just-In-Time Toolkit covers not only facts about Supplemental Security Income 
(SSI) and Social Security Disability Insurance (SSDI) benefits, but also information about 
developing assets through an ABLE account, Special Needs Trust or through other tools like 
using work incentives. 
ABLE Podcasts – Listen to our ABLE to Save podcast series! Hear from leaders in the public 
and private sectors, as well as from ABLE account holders and their family members, about how 
ABLE accounts can be an effective savings tool to help improve health, independence, and 
quality of life for people with disabilities. 

https://www.ablenrc.org/wp-content/uploads/2019/12/ABLE-2-Pager-w-Roadmap.pdf
https://www.ablenrc.org/able-account-decision-guide-series/
https://www.ablenrc.org/the-able-national-resource-center-partners-with-the-deaf-community-to-offer-information-on-able-in-asl-american-sign-language/
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-top-5-things-to-know.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-what-is-able-reference-guide.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-helping-customers-choose-able-plan.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-able-disability-certification.pdf
https://www.ablenrc.org/wp-content/uploads/2021/01/SPT-PrimerToEducateServiceProviders.pdf
https://www.ablenrc.org/wp-content/uploads/2021/01/SPT-PrimerForServiceProviderCustomers.pdf
https://www.ablenrc.org/wp-content/uploads/2021/01/ABLEToWorkActFactsheet.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-able-and-seie.pdf
https://www.ablenrc.org/wp-content/uploads/2020/10/spt-able-and-seie.pdf
https://www.ablenrc.org/the-able-case-summary-series/
https://www.ablenrc.org/able-account-special-needs-and-pooled-trust-comparison-chart/
https://www.ablenrc.org/y-tac-ssi-youth-toolkit/
https://www.ablenrc.org/wp-content/uploads/2019/12/ABLE-Employer-Toolkit-Banner-Ad.png


• ABLE Accounts and Employment Success 
• Perspective on ABLE from a Working-Age Account Owner and Service Provider 

 
SIGN UP TODAY! 
Receive the monthly AchievABLE newsletter, information about upcoming 
webinars and current news about ABLE accounts. 

SIGN UP NOW  

   

 
1667 K Street, NW Suite 480 Washington, DC 20006 
The ABLE National Resource Center is managed by the National Disability Institute. 
© 2022 ABLE National Resource Center. All Rights Reserved. Website by Teramark 

https://www.ablenrc.org/e05-able-accounts-and-employment-success/
https://www.ablenrc.org/e06-perspective-on-able-from-a-working-age-account-owner-and-service-provider/
https://us8.list-manage.com/subscribe?u=ea6584491b7ab9daf6b074fe6&id=f9c00579ac
https://www.nationaldisabilityinstitute.org/
http://www.teramark.net/
https://www.youtube.com/user/theABLENRC
https://www.facebook.com/theABLENRC
https://twitter.com/theablenrc


Resources 
 

National Disability Institute  

https://www.nationaldisabilityinstitute.org/ 

• American Dream Employment Network Services 
https://www.nationaldisabilityinstitute.org/aden/aden-participants/  

• American Dream Employment Network Success Stories 
https://www.nationaldisabilityinstitute.org/aden/aden-success-stories/  

• Social Security Benefits and Available Work Incentives explained by American Dream 
Employment Network  https://www.nationaldisabilityinstitute.org/aden/participant-resources/  

• Social Security Ticket to Work Program and Path to 
Work  https://choosework.ssa.gov/library/your-path-to-work/  

• Social Security Ticket to Work information seminars https://choosework.ssa.gov/webinars-
tutorials/webinar-archives/ 

• Social Security Ticket to Work Find Help Directory https://choosework.ssa.gov/findhelp/ 

• Social Security Ticket to Work Success Stories https://choosework.ssa.gov/success-stories/  

  

https://www.nationaldisabilityinstitute.org/
https://www.nationaldisabilityinstitute.org/aden/aden-participants/
https://www.nationaldisabilityinstitute.org/aden/aden-success-stories/
https://www.nationaldisabilityinstitute.org/aden/participant-resources/
https://choosework.ssa.gov/library/your-path-to-work/
https://choosework.ssa.gov/webinars-tutorials/webinar-archives/
https://choosework.ssa.gov/webinars-tutorials/webinar-archives/
https://choosework.ssa.gov/findhelp/
https://choosework.ssa.gov/success-stories/


ABLE National Resource Center 

https://www.ablenrc.org/ 

-  
- ABLE Employer Toolkit: www.ablenrc.org/employers/employer-toolkit/  
- ABLE Service Provider Toolkit: https://www.ablenrc.org/service-provider-toolkit/  
- #ABLEtoSave Podcasts: 

o S1, E05: ABLE Accounts and Employment Success 
o S1, E05: Perspective on ABLE from a Working-Age Account Owner and Service Provider 
o S2, E04: Planning Now and Into the Future with an ABLE Account 
o S2, E05: Building Financial Independence with an ABLE account, Employment and 

Education 
- October 2021- NDEAM Panel Discussion: Working ABLE Account Owners: 

https://www.ablenrc.org/ndeam-panel-discussion-working-able-account-owners/  
 

Upcoming events and resources that ABLE NRC is developing and which will be in place/taking place in 
October 2022 for NDEAM include: 

 

#ABLEtoWork 

October is National Disability Employment Awareness Month (NDEAM) 

• AchievABLE Newsletter: Employment Focus 
• ABLE and Self-Employment 2-Part #ABLEtoSave Podcast Series 
• Decision Guide: Ready and ABLE to Work and Save 

• October 27
th

 from 2-3pm ET: Panel: Ready and ABLE to Work and Save 
  

https://www.ablenrc.org/
http://www.ablenrc.org/employers/employer-toolkit/
https://www.ablenrc.org/service-provider-toolkit/
https://www.ablenrc.org/e05-able-accounts-and-employment-success/
https://www.ablenrc.org/e06-perspective-on-able-from-a-working-age-account-owner-and-service-provider/
https://www.ablenrc.org/s2-e04-planning-now-and-into-the-future-with-an-able-account/
http://www.ablenrc.org/s2-e05-building-financial-independence-with-able-employment-and-education/
http://www.ablenrc.org/s2-e05-building-financial-independence-with-able-employment-and-education/
https://www.ablenrc.org/ndeam-panel-discussion-working-able-account-owners/
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721
https://us02web.zoom.us/j/86066795721


Parc Center for Disabilities 

https://www.parc-fl.org/  

Parc Center for Disabilities has been serving children and adults with intellectual and 
developmental disabilities since 1953. Our “person-centered” approach has garnered Parc’s 
reputation as a progressive leader in our field and in the community 
 
The San Francisco Disability Business Alliance 
https://www.sfdba.org/ 
 
The San Francisco Disability Business Alliance (SFDBA) engages entrepreneurs with 
disabilities through engagement to grow and develop their businesses. This occurs through 
education on the “how to” of starting a business, mentorship through the incubation 
process, support for becoming a certified disability owned business, increased supplier 
diversity and integration with other businesses which in turn creates an inclusive business 
community. 

  

https://www.parc-fl.org/
https://www.sfdba.org/


Key POMS 
 

DI 10510.001 SGA Evaluation and Development of Self-Employment 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0410510001  

See Also: 

DI 10505.010 Determining Countable Earnings 
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505010  

DI 10520.001 Impairment-Related Work Expenses (IRWE) 
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410520001  

DI 10505.025 Special Employment Situations     
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505025 

DI 10505.023 Military Service                                        
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505023 

DI 10505.010C Policy — sick and vacation pay 
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505010#c 

DI 10501.015 Tables of SGA Earnings Guidelines and Effective Dates Based on Year of Work 
Activity https://secure.ssa.gov/apps10/poms.nsf/lnx/0410501015  

SI 00810.300 Computing Countable Income General Information 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500810300  

SI 00815.001 What is Not Income General 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500815001  

SI 00810.400 Statutory Exclusions General 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500810400 

SI 02302.010 1619 Policy Principles 

 https://secure.ssa.gov/apps10/poms.nsf/lnx/0502302010 

SI 24001.025 Substantial Gainful Activity (SGA) Earnings Guidelines and Evaluation of Earnings and 
Income 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0424001025  

https://secure.ssa.gov/apps10/poms.nsf/lnx/0410510001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505010
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505010
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410520001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410520001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505025
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505025
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505023
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505023
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505010#c
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410505010#c
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410501015
https://secure.ssa.gov/apps10/poms.nsf/lnx/0410501015
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500810300
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500815001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500815001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500810400
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500810400
https://secure.ssa.gov/apps10/poms.nsf/lnx/0502302010
https://secure.ssa.gov/apps10/poms.nsf/lnx/0424001025


 

Miscellaneous 
Disability Benefits 101.org  

Disability Benefits 101 gives you tools and information on employment, health coverage, and 
benefits. You can plan ahead and learn how work and benefits go together. 

https://www.db101.org/ 

Alaska https://ak.db101.org/ 

Arizona https://az.db101.org/ 

California https://ca.db101.org/ 

Colorado https://co.db101.org/ 

Illinois https://il.db101.org/ 

Kentucky https://ky.db101.org/ 

Michigan https://mi.db101.org/ 

Minnesota https://mn.db101.org/ 

Missouri https://mo.db101.org/ 

New Jersey https://nj.db101.org/ 

Ohio https://oh.db101.org/ 

 

 

 

 

https://www.db101.org/
https://ak.db101.org/
https://az.db101.org/
https://ca.db101.org/
https://co.db101.org/
https://il.db101.org/
https://ky.db101.org/
https://mi.db101.org/
https://mn.db101.org/
https://mo.db101.org/
https://nj.db101.org/
https://oh.db101.org/
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Working on 
Benefits

The Road to 
Independence

Michelle Detweiler
Stephen Dale 

The Road to 
Independence

•
Stephen Dale and Michelle Detweiler

•
This session will discuss the emotional, physical, 
and financial benefits of assisting beneficiaries to 
find employment. The presentation will consider 
why employment can be so beneficial for some 
beneficiaries with disabilities. It will discuss that 
client-centered trust work should always 
consider whether a beneficiary wants to have a 
job and whether employment would be valuable 
for the beneficiary. Additionally, the session will 
explore the rules and regulations that must be 
considered to allow the beneficiary to work but 
also maintain their public benefits.

Our 
Presenters

1

2

3
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• https://youtu.be/qvTmb5rPjrg

What IS Supported Employment? 

• Parc Center for Disabilities’ Supported 
Employment Services enables adults with 
intellectual and developmental disabilities the 
resources to secure and maintain community-
based, long-term competitive employment in a 
traditional job setting. 

• Our goal is to inspire every individual to reach 
their full potential and lead a productive life. 

Value to the 
Employee
• Individualized plan 
development
• Placement in competitive 
employment
• Commensurate pay rate
• Skills acquisition
• Support from family, friends 
and coworkers
• Transferable job skills
• Increased natural supports
• Social integration and 
productivity
• Inclusion in the community

4

5

6
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Benefits to the 
Employer
• Lower turnover rates
• Decreased recruiting costs
• Creates a diverse, inclusive 
workplace culture
• Federal tax incentives
• Build a new market or 
customer base
• Possible reimbursement for 
the trainee’s salary
• Job-site assessment and 
assistance with special 
accommodations
• Support services

Employee Assistance Includes:

• Resume Building
• Job Seeking Skills
• Interview Coaching
• Weekly Check-in with 
Coach
• Financial Literacy 
Training
• Transportation 
Coordination
• Site-based Job Training

Program Outcomes

• Personal Growth
• Self-Confidence & 
Advocacy
• Improved Financial 
Stability
• Independent Living
• Dedicated 
Employees
• Satisfied Employers

7

8

9
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A Few Basics
Public Benefits and Employment

Supplemental 
Security Income

• The SSI rate for 2022: 
• $841 for an individual
• $1,261 for a couple

• Some states supplement SSI, 
so recipients may get a higher 
amount

11

Three Part SSI Test

Be Elderly (65+) or Disabled

Be Very Low Income

Have Very Limited Resources 
12

10

11

12
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Social Security Definition of Disability

A benefits recipient must be 
a person under the age of 65 
who is not be able to engage 
in substantial gainful activity 
(SGA) because of a 
medically-determinable 
physical or mental 
impairment(s) that is 
expected to last a year or 
longer or end in death.

13

Social Security Definition of Disability

• Monthly SGA amount for 
non-blind individuals:

• $1,350 in 2022
• Monthly SGA amount for 

blind individuals is $2,260 

14

Types of SSI Income

15

Unearned Income Earned Income In-Kind Support & 
Maintenance

Includes cash gifts, payments 
from annuities and  pensions, 
alimony & support payments, 
dividends, interest, rents, 
awards and payment from 
other benefit programs.

Consists of wages, royalties, 
net earnings from self-
employment, and any 
honoraria received for services 
rendered.

Actual receipt of food or 
shelter, or something that can 
be used to get one of these.

Reduces benefits dollar for 
dollar after the first $20

Reduces benefits one dollar 
for every two dollars after the 
first $65 earned monthly

Reduces benefits dollar for 
dollar up to a maximum of 
$300.33

13

14

15
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The 
1 Dollar Myth

The 1 Dollar Myth

• You hear all the time that a person on SSI in 1634 
States MUST maintain at least $1 of SSI to maintain 
eligibility for SSI.

• That is simply not true and, in many cases, losing 
the SSI altogether can relieve a lot of problems

• In many cases it is the Medicaid that is the most 
valuable of the programs that the beneficiary is 
receiving

Working on Medicaid (using CA’s Medi-Cal #s)
A&D FPL

• “Aged & Disabled 
Federal Poverty Level”

• Either 65+ or disabled
• Assets: $2k / $3k
• Less than $1271 in 

countable income 
($1720 for couples)

SSI-Based

• Eligible for SSI
• Assets: $2k / $3k
• Income: Enough to keep 

SSI (under $1947/mo
gross)

• Qualifying disability

1619(b)

• Was eligible for SSI for 
at least one month

• Assets: $2k / $3k
• $37,706 annual gross 

income ($3142/mo)
• Allows for 

“Individualized Earnings 
Threshold”

250% Working Disabled 
Program

• Qualifying disability
• Assets: $2k / $3k PLUS 

401(k) and a work-only 
checking account.

• Income: 250% of  FPL 
(Countable Income). 
$63,470 gross per year.

• Other Disability Income 
–including SSDI & 
Retirement –is 
excepted.

16

17

18
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Resources for Assisting a 
Person With a Disability to 
Work

National Disability 
Institute
with a Special 
Focus on ADEN
With Mary Lynn ReVoir Interview

www.nationaldisabilityinstitute.org/

19

20

21
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Resources From National Disability Intitute

• American Dream Employment Network Services 
https://www.nationaldisabilityinstitute.org/aden/aden-participants/

• American Dream Employment Network Success Stories 
https://www.nationaldisabilityinstitute.org/aden/aden-success-stories/

• Social Security Benefits and Available Work Incentives explained by American Dream 
Employment Network https://www.nationaldisabilityinstitute.org/aden/participant-
resources/

• Social Security Ticket to Work Program and Path to 
Work https://choosework.ssa.gov/library/your-path-to-work/

• Social Security Ticket to Work information seminars 
https://choosework.ssa.gov/webinars-tutorials/webinar-archives/

• Social Security Ticket to Work Find Help Directory https://choosework.ssa.gov/findhelp/
• Social Security Ticket to Work Success Stories https://choosework.ssa.gov/success-

stories/

American Dream 
Employment 
Network

• ADEN is a division of NDI and approved 
national service provider by Social 
Security Administration’s Ticket to Work 
program. It has extensive history 
providing employment services for 
individuals with a disability, including 
advisement about Social Security 
benefits by certified Work Incentive 
Practitioners.

Website: www.AmericanDreamEN.org

24
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ABLE National 
Resource 
Center 
With Interview of Miranda Kennedy

https://www.ablenrc.org/

ABLE National Resource Center
https://www.ablenrc.org/
- ABLE Employer Toolkit: www.ablenrc.org/employers/employer-toolkit/
- ABLE Service Provider Toolkit: https://www.ablenrc.org/service-provider-toolkit/
- #ABLEtoSave Podcasts:

o S1, E05: ABLE Accounts and Employment Success
o S1, E05: Perspective on ABLE from a Working-Age Account Owner and Service Provider
o S2, E04: Planning Now and Into the Future with an ABLE Account
o S2, E05: Building Financial Independence with an ABLE account, Employment and Education

- October 2021- NDEAM Panel Discussion: Working ABLE Account Owners: https://www.ablenrc.org/ndeam-panel-
discussion-working-able-account-owners/

• Upcoming events and resources that ABLE NRC is developing and which will be in place/taking place in October 
2022 for NDEAM include:

• #ABLEtoWork

• October is National Disability Employment Awareness Month (NDEAM)

• AchievABLE Newsletter: Employment Focus
• ABLE and Self-Employment 2-Part #ABLEtoSave Podcast Series
• Decision Guide: Ready and ABLE to Work and Save
• October 27th from 2-3pm ET: Panel: Ready and ABLE to Work and Save

25
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San Francisco Disability 
Business Alliance

With interview of Peter C. DeHaas

https://www.sfdba.org/

“Empowerment 
through 
Entrepreneurship”

28
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EMPOWERMENT THROUGH 
ENTREPRENEURSHIP
• The San Francisco Disability Business Alliance 

(SFDBA) engages entrepreneurs with 
disabilities through engagement to grow and 
develop their businesses. This occurs through 
education on the “how to” of starting a 
business, mentorship through the incubation 
process, support for becoming a certified 
disability owned business, increased supplier 
diversity and integration with other businesses 
which in turn creates an inclusive business 
community. 

Special Issues for Beneficiaries 
of SNTs 

• Planning for Success – what if my 
beneficiary might someday be self 
supporting?

• Early Termination clause in Self Settled 
Trust

• Consider a Settlement Preservation 
Trust

• If a beneficiary of a 3rd party trust 
becomes self supporting, should the trust 
allow/require termination of the trust?

Using a Special Needs Trust to 
Meet Vocational or Business 
Goals 
• Most people believe that a special needs trusts only function is to 

preserve public benefits
• Some trustees believe that their duty is to keep a beneficiary of a 

special needs trust on benefits.

• A special needs trust can serve as a tool to assist a person with a 
disability to support their vocational development.

• The special needs trust can also serve as a safety net in the event 
that the beneficiary must once again need to requalify again in the 
future if needed

• Think of a special needs trust as a care plan in a legal document
• A skilled attorney familiar with special needs trusts and benefit rules 

should be able to construct  plan that meets all eventualities

33
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Using a Special Needs Trust to 
Meet Vocational or Business 
Goals 
If one of the objectives is to assist in achieving vocational and business 
goals of the beneficiary.
1. Make it clear in the document that vocational supports are a 

primary objective 

2. Include further information in a letter of intent or other 
documentation

3. Make it clear in the document that benefits are not the sole 
objective of the trust

4. Make sure the document is flexible to deal with eventual changes 
in the beneficiaries needs 

5. Include language that allows the trustee to engage whatever 
assistance might be needed to help the beneficiary achieve their 
vocational or business goals

34

Working on 
Benefits
The Road to 
Independence
Michelle Detweiler
Stephen Dale 

34
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Transfer of Resources for Less Than Fair Market Value – 
Transfers to a Trust by an Individual Over Age 65 

Pfoser v. Harpstead, 953 N.W.2d 507 (Minn. Jan. 20, 2021). 

Robert PFOSER, as special administrator of the Estate of David Pfoser, 
Respondent, 

v. 
Jodi HARPSTEAD, Commissioner Minnesota Department of Human 

Services, Appellant, and 
Dakota County Human Services, Respondent Below. 

A19-0853. 

Supreme Court of Minnesota. 

Filed: January 20, 2021. 

Appeal from the Office of Appellate Courts. 

Laurie A. Hanson, Long, Reher, Hanson & Price, P.A., Minneapolis, Minnesota, for 
respondent. 

Keith Ellison, Attorney General, Michael N. Leonard, Assistant Attorney General, 
Saint Paul, Minnesota, for appellant. 

Margaret M. Grathwol, Chestnut Cambronne PA, Minneapolis, Minnesota, for amicus 
curiae Minnesota Chapter of the National Academy of Elder Law Attorneys. 

511*511 Ron M. Landsman, Landsman Law Group, Rockville, Maryland, for amicus 
curiae National Academy of Elder Law Attorneys. 

Brenna M. Galvin, Maser, Amundson & Boggio, P.A., Richfield, Minnesota; and David 
L. Shaltz, Chalgian & Tripp Law Offices, East Lansing, Michigan, for amicus curiae 
Special Needs Alliance. 

510*510 Syllabus by the Court 

A disabled recipient of Medical Assistance for Long-Term Care benefits who is age 
65 or older is not subject to a penalty for transferring assets into a pooled special-
needs trust when he made a satisfactory showing that he intended to receive 
"valuable consideration" under Minnesota Statutes section 256B.0595, subdivision 
4(a)(4) (2020). 

https://scholar.google.com/scholar?scidkt=292332845498393181&as_sdt=2&hl=en
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p511
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p511
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p510
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p510


 7 

OPINION 

CHUTICH, Justice. 

This case requires us to decide whether the Commissioner of the Minnesota 
Department of Human Services correctly imposed a transfer penalty on David 
Pfoser, a disabled Medicaid recipient who resided in a long-term care facility, after 
he transferred, at age 65, partial proceeds from the sale of a house into a pooled 
special-needs trust. State and federal law impose a penalty on recipients of Medical 
Assistance for Long-Term Care benefits if they transfer assets for less than fair 
market value. Minn. Stat. § 256B.0595 (2020); 42 U.S.C. § 1396p(c)(1)(A). But no 
penalty may be imposed if the recipient makes a satisfactory showing that he 
"intended to dispose of the assets either at fair market value or for other valuable 
consideration." Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 U.S.C. § 
1396p(c)(2)(C)(i). The district court reversed the transfer penalty, ruling that 
Pfoser received adequate compensation. The court of appeals affirmed the district 
court, concluding that the Commissioner's decision was legally erroneous, arbitrary 
and capricious, and unsupported by substantial evidence. Because we conclude that 
Pfoser made a satisfactory showing that he intended to receive valuable 
consideration for his transfer of assets, we now affirm the decision of the court of 
appeals. 

FACTS 

David Pfoser had Parkinson's disease and other mental and physical disabilities.[1] 
Following an injury in 2014, Pfoser moved into a long-term care facility and applied 
for Medical Assistance for Long-Term Care benefits, which is part of Minnesota's 
Medicaid program. Fiduciary Services of Minnesota, Inc., served as Pfoser's guardian 
and conservator.[2] 

In 2016, Pfoser's siblings sold the home that Pfoser had been living in, which had 
been their parents' home, when it was clear that he would not be able to return 
there. Pfoser's share of the proceeds was $28,010. 

In 2017, Pfoser petitioned the district court to transfer the proceeds into a pooled 
special-needs trust operated by the non-profit Lutheran Social Service of Minnesota 
(Lutheran Social Service). A pooled special-needs trust is a trust funded by the 
assets of disabled beneficiaries, with individual sub-accounts, to pay for Medicaid-
ineligible goods and services that will improve the quality of the beneficiaries' lives. 
Ctr. for Special Needs Tr. Admin., Inc. v. Olson, 676 F.3d 688, 695 (8th Cir. 2012). 
"Pooled special needs trusts allow disabled individuals with relatively small 
amounts of money to pool their resources for investment and management 
purposes." Me. Pooled Disability Tr. v. Hamilton, 927 F.3d 52, 54 (1st Cir. 2019). 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B1%5D
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B2%5D
https://scholar.google.com/scholar_case?case=16193236387115049572&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=11941303981199302087&hl=en&as_sdt=20000006&as_vis=1
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The district court granted Pfoser's petition for permission to transfer the funds. 
Pfoser and Lutheran Social Service executed 512*512 two agreements, a joinder 
agreement to enroll Pfoser in the trust, and a standard pooled trust agreement 
(Trust Agreement) that contained additional terms and conditions. Pfoser agreed to 
transfer $28,010 into a sub-account of the trust to be administered solely for his 
benefit according to the terms of the Trust Agreement, subject to a $1,000 
enrollment fee and certain other management fees owed to Lutheran Social Service. 

The Trust Agreement named Lutheran Social Service as trustee and required that 
trust assets be "managed, invested, and disbursed to promote the comfort and well-
being of each Beneficiary." All disbursements from the trust were limited to the 
"sole and absolute discretion" of Lutheran Social Service as trustee to make 
distributions as "necessary or advisable to provide for the supplemental care or 
supplemental needs of the beneficiary." Such needs could include medical, dental, 
and diagnostic work; supplemental nursing care; and expenditures for travel or a 
personal care attendant, which are not covered by Medicaid. 

In the Trust Agreement, Pfoser acknowledged that he had no "further interest, rights 
in, or control over" the funds and that Lutheran Social Service had no obligation to 
support him. The trust was irrevocable. Notably, the Trust Agreement also provided 
that up to 90 percent of any funds remaining in the sub-account at the time of 
Pfoser's death must be paid to the State to reimburse the Medical Assistance 
program for the costs paid on behalf of Pfoser. Lutheran Social Service would retain 
the other 10 percent in a charitable trust for the benefit of indigent pooled trust 
beneficiaries who had exhausted the funds in their sub-accounts. By enrolling in the 
trust, Pfoser would be eligible to receive benefits from the charitable trust if he 
exhausted the funds in his sub-account. 

In accordance with the agreements, Pfoser transferred the funds, which were 
credited to his sub-account. He was 65 years old at the time of the transfer. 

Two months later, Dakota County Human Services (Dakota County) notified Pfoser 
that it was investigating whether the establishment of his trust sub-account may 
have been an improper transfer under the statutes governing Medical Assistance for 
Long-Term Care. Under those statutes, a recipient "may not give away, sell, or 
dispose of any asset for less than fair market value. Minn. Stat. § 256B.0595, subd. 
1(a); accord 42 U.S.C. § 1396p(c)(1)(A). But no penalty may be imposed if the 
recipient makes a satisfactory showing that he "intended to dispose of the assets 
either at fair market value or for other valuable consideration." Minn. Stat. § 
256B.0595, subd. 4(a)(4); accord 42 U.S.C. § 1396p(c)(2)(C)(i). Dakota County 
ultimately concluded that Pfoser improperly transferred assets. It assessed a 
transfer penalty of 3.94 months of ineligibility for Medical Assistance for Long-Term 
Care benefits. 

Pfoser appealed the penalty, and a hearing was held before a human services judge. 
Pfoser claimed that he had received fair market value for the transfer in the form of 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p512
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p512
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future goods and services that the trust would provide. In support of his position, 
Pfoser submitted copies of the joinder agreement and Trust Agreement. He also 
submitted an affidavit by the director of the pooled trusts operated by Lutheran 
Social Service, which included an assessment of the fair market value of Pfoser's 
sub-account. 

In her affidavit, the director stated that Lutheran Social Service operates two pooled 
trusts containing about 420 subaccounts. The sub-accounts of the trust in which 
Pfoser participated are for clients who are disabled as defined by the Social 513*513 
Security Administration. Although the trust is discretionary, the director attested 
that Lutheran Social Service views its discretion to be limited by contractual and 
fiduciary obligations to pay for items or services for beneficiaries "as long as the 
expenditure promotes the comfort and well-being of the beneficiaries." According to 
the director, denying a reasonable request would be in bad faith and a breach of 
contract. 

The fair-market-value assessment of Pfoser's sub-account estimated that his sub-
account would be depleted in less than 2 years. This assessment reflected specific 
one-time expenditures for expensive items like an adaptive recliner, equipment for 
his wheelchair, and restorative dental work, which are not covered by Medicaid. It 
also budgeted for annual expenses like STEM activity boxes,[3] over-the-counter 
medications not covered by Medical Assistance, wheelchair cushions, household 
goods and personal expenses, and fees for guardian services. The assessment also 
calculated Pfoser's life expectancy at 14.86 years. 

Dakota County did not present any evidence in response to Pfoser's expected 
expenditures and fair-market-value assessment. At the hearing, the county financial 
worker assigned to Pfoser's case testified that, according to the policy of the 
Minnesota Department of Human Services, "the addition to a pool[ed] trust by a 
beneficiary.... after the beneficiary ... reaches age 65 is evaluated as an 
uncompensated transfer." She also testified, "And that's where I stopped with my 
calculation," after determining that Pfoser was age 65 at the time of the transfer. 

The human services judge found in favor of Dakota County. Because Pfoser had 
transferred the cash into an irrevocable trust from which any distributions were 
discretionary, the judge concluded that no "reasonable seller/buyer or objective 
observer" would consider this exchange to be a transfer for fair market value. 
Accordingly, the judge found that Pfoser did not receive "adequate compensation or 
fair market value" at the time the transfer was made. The judge also found that there 
was insufficient evidence of Pfoser's intent to receive fair market value under an 
existing penalty exception. The judge therefore recommended that the 
Commissioner of the Department of Human Services affirm the penalty. The 
Commissioner adopted the recommendation without change. 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p513
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p513
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B3%5D
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Pfoser appealed the agency decision to the district court. The district court reversed, 
concluding that Pfoser received "adequate compensation" in the form of his vested 
equitable interest in the trust assets. 

The Commissioner appealed, and the court of appeals affirmed the district court's 
decision. Pfoser v. Harpstead, 939 N.W.2d 298 (Minn. App. 2020). The court of 
appeals determined that the Commissioner's decision was "legally erroneous, 
arbitrary and capricious, and unsupported by substantial evidence." Id. at 320. 

We granted the Commissioner's petition for review. 

ANALYSIS 

The issue before us is whether the Commissioner properly imposed a 3.94 month 
penalty based on her findings that Pfoser did not receive adequate compensation or 
fair market value when he transferred $28,010 into the pooled special-needs 
514*514 trust and that a penalty exception did not apply.[4] 

Judicial review of a decision by the Commissioner of Human Services is authorized 
by Minnesota Statutes section 256.045 (2020). We may reverse or modify an agency 
decision if the decision is affected by an error of law, is arbitrary and capricious, or 
is unsupported by substantial evidence. Minn. Stat. § 14.69 (2020). Whether 
substantial evidence exists is a question of law. See In re Restorff, 932 N.W.2d 12, 18 
(Minn. 2019). We determine "whether the agency has adequately explained how it 
derived its conclusion and whether that conclusion is reasonable on the basis of the 
record." Minn. Power & Light Co. v. Minn. Pub. Utils. Comm'n, 342 N.W.2d 324, 330 
(Minn. 1983). We examine "the agency's decision independently and need not 
accord any deference to the lower courts' review." Estate of Atkinson v. Minn. Dep't 
of Hum. Servs., 564 N.W.2d 209, 213 (Minn. 1997). 

A. 

This appeal concerns the consequences of Pfoser's transfer of funds into the pooled 
special-needs trust in determining his financial eligibility for Medicaid benefits. We 
begin with an overview of the Medicaid program and the asset-transfer rules. 
Medicaid is "a cooperative federal-state program." In re Schmalz, 945 N.W.2d 46, 50 
(Minn. 2020). Known as Medical Assistance in Minnesota, the program "is designed 
to provide medical assistance to individuals whose income and resources are not 
sufficient to meet the costs of their necessary care and services." Estate of Atkinson, 
564 N.W.2d at 210; see Minn. Stat. §§ 256B.01-.85 (2020). The Minnesota 
Department of Human Services (the Department) provides support for long-term 
care through the Medical Assistance for Long-Term Care program. See Minn. Stat. §§ 
256B.056 (governing eligibility for Medical Assistance, including long-term care 
benefits), .0595 (governing transfers of assets by recipients of long-term care 

https://scholar.google.com/scholar_case?case=3364667074419667863&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p514
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p514
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B4%5D
https://scholar.google.com/scholar_case?case=11484645962205079014&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=11484645962205079014&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=6389285726572420324&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=6389285726572420324&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
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benefits), .0625, subd. 2 (providing coverage for skilled and intermediate nursing 
care services). 

Persons qualify for Medical Assistance if they are blind, disabled, or age 65 or older. 
Minn. Stat. § 256B.055, subd. 7. Because Medicaid is intended to be the payor of last 
resort, In re Estate of Barg, 752 N.W.2d 52, 58 (Minn. 2008), persons must be 
financially eligible for Medical Assistance by having available assets valued below a 
statutory threshold amount. Minn. Stat. § 256B.056, subd. 3(a); 42 U.S.C. § 
1396a(a)(17). Subject to certain exceptions, "a person must not own individually 
515*515 more than $3,000 in assets." Minn. Stat. § 256B.056, subd. 3(a). 

Minnesota's Medicaid program must comply with federal law. See 42 U.S.C. §§ 1396-
1396t. Failure to comply may result in a reduction in or loss of federal funds. 42 
U.S.C. § 1396c; In re Estate of Turner, 391 N.W.2d 767, 769 (Minn. 1986). At issue 
here are the rules governing the transfer of assets into pooled special-needs trusts 
by recipients of Medical Assistance for Long-Term Care benefits. See Minn. Stat. § 
256B.0595; 42 U.S.C. § 1396p. 

A disabled person of any age can establish an account in a pooled special-needs 
trust. See Minn. Stat. § 256B.056, subd. 3b(c) (defining a pooled trust in accordance 
with 42 U.S.C. § 1396p(d)(4)(C)). A beneficiary's interest in a pooled trust is not 
considered an available asset for determining Medical Assistance eligibility if certain 
requirements are met. Minn. Stat. § 256B.056, subd. 3b(d); 42 U.S.C. § 
1396p(d)(4)(C). One requirement in Minnesota is that the trust contain a repayment 
obligation entitling the Department to any assets "remaining in the beneficiary's 
trust account" upon the beneficiary's death "up to the amount of medical assistance 
benefits paid on behalf of the beneficiary." Minn. Stat. § 256B.056, subd. 3b(d); 
accord 42 U.S.C. § 1396p(d)(4)(C). There is no dispute that the trust established by 
Lutheran Social Service meets the requirements of the statutes. 

Although the assets in an exempt trust are not considered available for determining 
whether a person is eligible for benefits, transfers into the trust may be penalized 
with a period of ineligibility for benefits. Minn. Stat. § 256B.0595, subd. 1(j). A 
person residing in a long-term care facility may not "give away, sell, or dispose of" 
assets "for less than fair market value" when done "for the purpose of establishing 
or maintaining medical assistance eligibility." Minn. Stat. § 256B.0595, subd. 1(a); 
accord 42 U.S.C. § 1396p(c)(1)(A). A person who transfers assets for less than fair 
market value is generally subject to a period of ineligibility for Medical Assistance 
benefits. Minn. Stat. § 256B.0595, subd. 2(a); 42 U.S.C. § 1396p(c)(1)(A). This 
sanction is known as a "transfer penalty." 

Several exceptions to the transfer penalty exist and preclude application of any 
penalty. For example, transfers into pooled special-needs trusts for the benefit of a 
disabled person under age 65 are automatically exempt from a transfer penalty. 
Minn. Stat. § 256B.0595, subd. 4(a)(6); accord 42 U.S.C. § 1396p(c)(2)(B)(iv). But a 

https://scholar.google.com/scholar_case?case=5061621826598645100&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p515
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p515
https://scholar.google.com/scholar_case?case=2501144880059795144&hl=en&as_sdt=20000006&as_vis=1
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transfer for the benefit of a disabled person age 65 or older is not exempt, unless 
another exception applies. 

As relevant here, a person of any age, including those age 65 or older, can avoid a 
transfer penalty if the person makes a "satisfactory showing" that the person 
"intended to dispose of the assets either at fair market value or for other valuable 
consideration" (the intent exception).[5] Minn. Stat. § 256B.0595, subd. 4(a)(4); 
accord 42 U.S.C. § 1396p(c)(2)(C)(i). Because Pfoser was 65 years old when he 
transferred $28,010 into the trust, he is subject to a transfer penalty unless he 
makes one of two showings: that he actually received fair market value for the 
transfer, or that he intended to receive fair market value or other valuable 516*516 
consideration under the intent exception.[6] See Minn. Stat. § 256B.0595, subds. 1(a), 
4(a)(4). 

B. 

To determine whether Pfoser met the intent exception, we consider the meaning of 
"valuable consideration" under Minnesota Statutes section 256B.0595, subdivision 
4(a)(4).[7] The statute does not define "valuable consideration." The court of appeals 
applied the definition in the State Medicaid Manual and held that Pfoser satisfied it. 
Pfoser v. Harpstead, 939 N.W.2d at 314, 318; see Ctrs. for Medicare & Medicaid 
Servs., State Medicaid Manual § 3258.1.A.2 (defining valuable consideration as 
"some act, object, service, or other benefit which has a tangible and/or intrinsic 
value to the individual that is roughly equivalent to or greater than the value of the 
transferred asset"). The Commissioner argues that valuable consideration 
unambiguously means something of equivalent cash value to the transferred asset, 
or alternatively, that this court should defer to agency interpretations, including the 
State Medicaid Manual. Pfoser responds that the transfer was adequately 
compensated under any standard. 

We review matters of statutory interpretation de novo. In re Schmalz, 945 N.W.2d 
46, 49 n.3 (Minn. 2020). The goal of statutory interpretation is to effectuate the 
intent of the Legislature. Minn. Stat. § 645.16 (2020). 

The first step is to determine whether the language of the statute is ambiguous. 
Olson v. Lesch, 943 N.W.2d 517*517 648, 656-57 (Minn. 2020). "A statute is 
unambiguous if it has only one reasonable interpretation." In re Welfare of Children 
of J.D.T., 946 N.W.2d 321, 327 (Minn. 2020). When interpreting a statute, we read 
"words and phrases ... according to rules of grammar and according to their 
common and approved usage." Minn. Stat. § 645.08(1) (2020). When a statute does 
not define a term, we may look to lay dictionary definitions and, where appropriate, 
to legal definitions to determine the plain meaning of the term. See Getz v. Peace, 934 
N.W.2d 347, 354-55 (Minn. 2019) (considering both lay and legal definitions when a 
phrase frequently appeared as a legal phrase in statutes). 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B5%5D
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p516
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p516
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B6%5D
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B7%5D
https://scholar.google.com/scholar_case?case=3364667074419667863&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=11659020047375584786&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p517
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p517
https://scholar.google.com/scholar_case?case=11659020047375584786&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4369328349986658205&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4369328349986658205&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=10062320210189126408&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=10062320210189126408&hl=en&as_sdt=20000006&as_vis=1
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We also read "[m]ultiple parts of a statute ... together so as to ascertain whether the 
statute is ambiguous." Christianson v. Henke, 831 N.W.2d 532, 537 (Minn. 2013). 
"Whenever it is possible, no word, phrase, or sentence should be deemed 
superfluous, void, or insignificant." Amaral v. Saint Cloud Hosp., 598 N.W.2d 379, 384 
(Minn. 1999). 

We have stated that "`valuable consideration, in the sense of the law, may consist 
either of some right, interest, profit, or benefit accruing to the one party, or some 
forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the 
other.'" Ketterer v. Indep. Sch. Dist. No. 1, 248 Minn. 212, 79 N.W.2d 428, 436 (1956) 
(quoting 44 Words and Phrases, Valuable Consideration 25). Technical and lay 
dictionaries offer similarly broad definitions. See Valuable Consideration, Black's Law 
Dictionary (11th ed. 2019) ("[C]onsideration that either confers a pecuniarily 
measurable benefit on one party or imposes a pecuniarily measurable detriment on 
the other."); Valuable Consideration, Webster's Third International Dictionary 
Unabridged 2530 (2002) ("An equivalent or compensation having value that is given 
for something (as money, marriage, services) acquired or promised and that may 
consist either in some right, interest, profit, or benefit accruing to one party or some 
responsibility, forbearance, detriment, or loss exercised by or falling upon the other 
party...."). 

The Commissioner's position that the benefit received must be equal to the value of 
the transferred asset is not reasonable in context. The statute allows for a showing 
under either the fair-market-value standard "or" the valuable-consideration 
standard. Minn. Stat. § 256.0595, subd. 4(a)(4); see A.A.A. v. Minn. Dep't of Hum. 
Servs., 832 N.W.2d 816, 829 (Minn. 2013) ("[W]hen the disjunctive `or' is used, only 
one of the listed factual situations needs to be present in order for the provisions to 
be satisfied."). These standards cannot be the same because the statute 
distinguishes fair market value from "other" valuable consideration. 

The Commissioner distinguishes fair market value from other valuable 
consideration in section 256.0595, subdivision 4(a)(4), based on the form of the 
compensation. She equates fair market value to cash and valuable consideration to 
something other than cash but of "equivalent market value." This premise is 
incorrect because fair market value and valuable consideration can take the same 
form. For instance, like valuable consideration, which may consist of "some right, 
interest, profit, or benefit," see Ketterer, 79 N.W.2d at 436, fair market value need 
not be money. Dictionaries define fair market value in relation to "price." See, e.g., 
Fair Market Value, Black's Law Dictionary (11th ed. 2019) ("The price that a seller is 
willing to accept and a buyer is willing to pay on the open market and in an arm's-
length transaction..."); Fair Market Value, The American Heritage Dictionary 635 (5th 
ed. 2011) ("The price, as of a commodity or service, 518*518 at which both buyers 
and sellers agree to do business."). 

"Price," in turn, can mean money or other goods. See Price, Black's Law Dictionary 
(11th ed. 2019) ("The amount of money or other consideration asked for or given in 
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exchange for something else; the cost at which something is bought or sold."); Price, 
The American Heritage Dictionary 1397 (5th ed. 2011) ("The amount as of money or 
goods, asked for or given in exchange for something else."). Fair market value and 
valuable consideration can therefore each take the form of goods and services. 
Consequently, the form of compensation—cash versus non-cash—cannot be the 
critical distinction.[8] 

We conclude instead that the relevant distinction is the measure of compensation: 
"valuable consideration" under section 256.0595, subdivision 4(a)(4), is 
compensation that is approximately equal to the value of the transferred asset, but 
may be something less than fair market value. Interpreting valuable consideration 
to mean something equal to fair market value eliminates this distinction and makes 
the valuable-consideration standard meaningless. This we cannot do. See Amaral, 
598 N.W.2d at 384 ("[N]o word, phrase, or sentence should be deemed 
superfluous...."). 

In context, then, "valuable consideration" under section 256.0595, subdivision 
4(a)(4), unambiguously means compensation that is approximately equal to the 
value of the transferred asset. This interpretation reflects that valuable 
consideration is distinct from, and a less stringent standard than, fair market value. 
It also preserves the force of the fair-market-value requirement by requiring a 
penalty when an asset is transferred for something of substantially less value. See 
Minn. Stat. § 256B.0595, subd. 1(a) (prohibiting transfers for less than fair market 
value); 42 U.S.C. § 1396p(c)(1)(A). 

The Commissioner would add another element to the plain meaning of "valuable 
consideration" in section 256.0595, subdivision 4(a)(4). She asserts that valuable 
consideration includes only assets that are themselves countable for purposes of 
determining Medical Assistance eligibility. Otherwise, she argues, an "asymmetry" 
occurs if persons can exchange a countable asset for a non-countable asset while 
avoiding a penalty and maintaining eligibility for their benefits. Even so, the statute 
contradicts the Commissioner's position. The statute does not require the 
compensation received to be itself a countable asset. See Minn. Stat. § 256B.0595, 
subd. 1(c) (applying no penalty to certain payments for personal services). 

Accordingly, under the intent exception to the asset-transfer rules, Minn. Stat. § 
256.0595, subd. 4(a)(4), we hold that "valuable consideration" means compensation 
that is approximately equal to the fair market value of the transferred asset.[9] 

519*519 C. 

Having defined "valuable consideration" under Minnesota Statutes section 
256B.0595, subdivision 4(a)(4), we now determine whether Pfoser met his burden 
of showing that he intended to transfer the funds into the pooled special-needs trust 
for valuable consideration. The court of appeals held that the Commissioner made 
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three legal errors in imposing a transfer penalty: failing to consider whether Pfoser 
received valuable consideration before, during, or after the transfer; stating her 
belief that no "reasonable seller/buyer or objective observer" would consider 
Pfoser's exchange to be adequately compensated; and relying too heavily on the 
discretionary and irrevocable features of the trust. Pfoser v. Harpstead, 939 N.W.2d 
at 315-18. The court of appeals also concluded that the Commissioner's decision 
was arbitrary and capricious and unsupported by substantial evidence as a whole. 
Id. at 316, 318. The Commissioner argues that Pfoser's transfer was not adequately 
compensated because his equitable interest in the pooled special-needs trust is not 
equal to $28,010 in unrestricted cash. She also contends that future goods and 
services should not be considered when determining the value of Pfoser's interest 
and that exempting Pfoser's transfer thwarts the purpose and structure of the 
Medicaid Act. 

We note first that the Commissioner erred legally by requiring Pfoser to offer 
"convincing evidence of intent to receive fair market value." (Emphasis added.) The 
convincing-evidence standard applies when a person transferring assets seeks to 
show that the transfer was not "for the purpose of establishing or maintaining 
medical assistance eligibility." Minn. Stat. § 256B.0595, subd. 1(a). It does not apply 
to the intent exception in Minn. Stat. § 256B.0595, subd. 4(a)(4). Under the intent 
exception, Pfoser needed only to make a "satisfactory showing" that he "intended to 
dispose of the assets" for "valuable consideration." Id. That standard requires a 
lesser showing than a convincing-evidence standard. Accordingly, Pfoser needed to 
make a satisfactory showing that he intended to receive compensation that is 
approximately equal to the $28,010 that he transferred into the trust. 

The evidence shows that Pfoser intended to receive approximately $28,010 in the 
form of his equitable interest in the pooled special-needs trust. Pfoser's subaccount 
was credited with $28,010, subject to enrollment and management fees, and he 
became entitled to the professional investment and management of his trust assets. 
The record also shows that Lutheran Social Service carefully designed a plan to use 
the funds in Pfoser's trust sub-account (1) solely for his benefit, (2) on necessary 
and specific goods and services that would not be covered by Medical Assistance but 
were designed to meet his needs as a resident of a long-term care facility with 
Parkinson's disease, and (3) over a period of 2 years, well within Pfoser's life 
expectancy of almost 15 years. Moreover, the record contains no evidence that 
contests the value of the goods and services that Pfoser intended and expected to 
receive. Consequently, Pfoser was likely to receive the approximate value of the 
funds deposited into his sub-account. 

The Commissioner cites various authorities to show that transfers into a pooled 
special-needs trust are not for fair market value. For example, the State Medicaid 
Manual states that, when a person transfers a non-excluded asset into a trust, a 
"transfer of assets for less than fair market 520*520 value generally takes place" 
because "[a]n individual placing an asset in a trust generally gives up ownership of 
the asset to the trust." Ctrs. for Medicare & Medicaid Servs., State Medicaid Manual § 
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3259.6.G. Similarly, the Commissioner's own agency policy manual states that a 
transfer into a pooled trust after a disabled person turns 65 is "evaluated as an 
uncompensated transfer," unless the disabled person can "provide proof that 
adequate compensation was received." Minn. Dep't of Hum. Servs., Minnesota Health 
Care Programs Eligibility Policy Manual § 2.4.1.3.4. In addition, the Commissioner 
cites cases from other states that upheld penalties on similar transfers into trusts 
because the courts determined that the equitable interests were not equal to the fair 
market value of unrestricted cash. See Cox v. Iowa Dep't of Hum. Servs., 920 N.W.2d 
545 (Iowa 2018); In re Pooled Advocate Tr., 813 N.W.2d 130 (S.D. 2012). 

These authorities are not determinative because they apply the fair-market-value 
standard rather than the valuable-consideration standard, which we conclude is less 
stringent.[10] Further, the agency statements establish only a presumption that a 
transfer into a pooled trust is not for fair market value—a presumption that a 
disabled person may rebut with evidence. Given Pfoser's showing, if we were to 
accept the Commissioner's position that Pfoser had not met his burden, it is unclear 
whether a disabled person age 65 or over could ever rebut the presumption. 

The Commissioner also contends that the value of future goods and services should 
not be considered because Pfoser did not have a "binding agreement" that allowed 
him to enforce specific distributions. She asserts that the court of appeals erred by 
requiring her to consider evidence of "valuable consideration received by the 
recipient before, during, and after transferring assets to the pooled trust." Pfoser v. 
Harpstead, 939 N.W.2d at 313. 

Although the Commissioner is correct that Pfoser could not enforce specific 
distributions because the trust was discretionary and irrevocable, Pfoser's equitable 
interest was still legally enforceable under principles of trust law. Under the 
Minnesota Trust Code, a trustee has a duty to administer a trust "in good faith, in 
accordance with its terms and purposes and the interests of the beneficiaries." Minn. 
Stat. § 501C.0801 (2020). The express purpose of the Lutheran Social Service trust 
was to provide for the "supplemental care and special needs" of the disabled 
beneficiary, and the Trust Agreement required that 521*521 the funds "be managed, 
invested, and disbursed" to provide for Pfoser's supplemental needs. Lutheran 
Social Service therefore had fiduciary (and contract) obligations to manage the trust 
to provide for Pfoser's supplemental needs. In addition, Pfoser could enforce his 
interest through equitable remedies, such as suing to compel Lutheran Social 
Service to perform its duties, to enjoin it from breaching its duties, or to replace it as 
trustee. See Restatement (Second) of Trusts § 199 (Am. Law Inst. 1959). 
Consequently, Pfoser had a legally enforceable interest. 

Further, the court of appeals did not err in requiring the Commissioner to consider 
evidence of valuable consideration that Pfoser would receive in the future because 
the goods and services that Pfoser expected to receive were based on a legally 
enforceable agreement that existed at the time of the transfer. Pfoser v. Harpstead, 
939 N.W.2d at 313. Under the statute, a transfer is not penalized merely because the 
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transferor will not receive the full benefit of the compensation until a later point. See 
Minn. Stat. § 256B.0595, subd. 1(f), (h) (exempting the purchase of annuities, 
promissory notes, and loans, if certain requirements are met); accord 42 U.S.C. § 
1396p(c)(l)(F), (G), (I). We therefore reject the Commissioner's position that a 
valuation of Pfoser's interest in the pooled special-needs trust could not consider 
goods and services that Pfoser anticipated receiving in the near future under the 
Trust Agreement. 

Finally, the Commissioner contends that exempting Pfoser's transfer "subverts the 
purpose" of the Medicaid Act by permitting him to preserve assets for his own use 
and providing a "roadmap" for others to follow. She also claims that exempting 
Pfoser's transfer under the intent exception nullifies the automatic exemption for 
transfers into a trust established for a beneficiary under age 65. See Minn. Stat. § 
256B.0595, subd. 4(a)(6); 42 U.S.C. § 1396p(c)(2)(B)(iv). 

We acknowledge that Medicaid is intended to be the payor of last resort. In re Estate 
of Barg, 752 N.W.2d 52, 58 (Minn. 2008). Similarly, "[i]t is the public policy of this 
state that individuals use all available resources to pay for the cost of long-term care 
services ... before turning to Minnesota health care program funds, and that trust 
instruments should not be permitted to shield available resources of an individual." 
Minn. Stat. § 501C.1206 (2020). But even if we agreed with the Commissioner that 
exempting Pfoser's transfer would hinder the legislative purpose, we "will not 
disregard a statute's clear language to pursue the spirit of the law." Lee v. Fresenius 
Med. Care, Inc., 741 N.W.2d 117, 123 (Minn. 2007). 

In any case, we think that the Commissioner's fears are overstated. Pooled special-
needs trusts are unlikely to be used to hide great wealth while creating eligibility for 
Medical Assistance because of the inherent limitations of these trusts: pooled 
special-needs trusts are available only to disabled persons, Minn. Stat. § 256B.056, 
subd. 3b(c); the person must give up control of the funds, id.; and any unused funds 
will revert to the State, Minn. Stat. § 256B.056, subd. 3b(d). As a result, those who 
are likely to benefit through the use of pooled special-needs trusts are those who, 
like Pfoser, are disabled and have only modest assets that they wish to use for basic 
care not covered by Medical Assistance. See Lewis v. Alexander, 685 F.3d 325, 333 
(3d Cir. 2012) (stating that the expenses provided by a special-needs trust are 
things like "books, television, Internet, travel, and even such necessities as clothing 
and toiletries," which "would rarely be considered extravagant"). 

522*522 In addition, pooled special-needs trusts do not allow disabled persons to 
divert and preserve assets for their heirs. Cf. Miller v. Ibarra, 746 F. Supp. 19, 34 (D. 
Colo. 1990) (explaining that Congress tightened the asset-counting rules for trusts 
in 1986 to "prevent wealthy individuals, otherwise ineligible for Medicaid benefits, 
from making themselves eligible by creating irrevocable trusts in order to preserve 
assets for their heirs"); Lewis, 685 F.3d at 333 ("Individuals have gained access to 
taxpayerfunded healthcare while retaining the benefit of their wealth and the ability 
to pass that wealth to their heirs. Congress understandably viewed this as an 
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abuse...."). All pooled special-needs trusts, including the trust operated by Lutheran 
Social Service, must contain a pay-back provision requiring any funds remaining in a 
sub-account after the beneficiary's death to be used to repay the State for the 
Medical Assistance benefits received by the beneficiary. Minn. Stat. § 256B.056, 
subd. 3b(d); accord 42 U.S.C. § 1396p(d)(4)(C)(iv). 

Lastly, exempting Pfoser's transfer of funds into the pooled special-needs trust does 
not nullify the automatic exception in Minnesota Statutes section 256B.0595, 
subdivision 4(a)(6), which exempts "transfers... into a trust established for the sole 
benefit of an individual who is under 65 years of age who is disabled as defined by 
the Supplemental Security Income program." Accord 42 U.S.C. § 1396p(c)(2)(B)(iv). 
The automatic exception in subdivision 4(a)(6) is just that—automatic. Exempting a 
disabled person age 65 or older upon a satisfactory showing of the required intent 
in no way nullifies the benefit of the automatic exception for disabled persons who 
are under age 65 and need not make an additional showing. 

In sum, we conclude that Pfoser has demonstrated that his equitable interest in the 
pooled special-needs trust was approximately equal to the value of the $28,010 
transferred into the trust sub-account. Accordingly, we hold that Pfoser made a 
satisfactory showing that he intended to receive valuable consideration and was not 
subject to a transfer penalty. See Minn. Stat. § 256B.0595, subd. 4(a)(4); 42 U.S.C. § 
1396p(c)(2)(C)(i). We therefore conclude that substantial evidence does not 
support the Commissioner's decision to uphold the penalty.[11] 

CONCLUSION 

For the foregoing reasons, we affirm the decision of the court of appeals. 

Affirmed. 

ANDERSON, J., took no part in the consideration or decision of this case. 

[1] Pfoser died while his appeal was pending in the court of appeals. The appeal 
proceeded with Pfoser's brother, Robert Pfoser, named as special administrator of 
the estate. 

[2] For simplicity, the acts of Fiduciary Services of Minnesota on behalf of Pfoser are 
referred to as the acts of Pfoser. 

[3] STEM boxes contain activities in Science, Technology, Engineering and Math that 
are designed to address Pfoser's symptoms of Parkinson's disease by encouraging 
him to engage his brain and use his motor skills. 

[4] Because Pfoser died while his case was pending in the court of appeals, a 
preliminary question of mootness must be addressed. Although neither party has 
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argued that the appeal is moot, mootness is a jurisdictional issue that we may raise 
on our own. In re Schmalz, 945 N.W.2d 46, 49 n.3 (Minn. 2020) (explaining that "the 
existence of a justiciable controversy is essential" to the exercise of the court's 
jurisdiction).  

Generally, "[a]n appeal should be dismissed as moot when a decision on the merits 
is no longer necessary or an award of effective relief is no longer possible." Dean v. 
City of Winona, 868 N.W.2d 1, 5 (Minn. 2015). But we may decide a case when an 
issue, although technically moot, is functionally justiciable and presents an 
important question of statewide significance. In re Guardianship of Tschumy, 853 
N.W.2d 728, 738 (Minn. 2014). The issue here is functionally justiciable because the 
record is fully developed, the issue involves a matter of statutory interpretation, and 
the issue has been adequately briefed. See Schmalz, 945 N.W.2d at 49 n.3. The 
question has statewide significance because it affects disabled persons age 65 or 
older who wish to transfer assets into a pooled special-needs trust without 
incurring a penalty. 

[5] Because other transfer exceptions exist in the statute, we call this exception the 
"intent exception." 

[6] Amici curiae National Academy of Elder Law Attorneys and its corresponding 
Minnesota Chapter argue that the rules governing the transfer of assets in the 
federal statute do not apply to pooled special-needs trusts because the federal 
statute contains separate provisions that specifically address the treatment of 
trusts. Compare 42 U.S.C. § 1396p(c) (addressing certain transfers of assets), with 42 
U.S.C. § 1396p(d) (addressing the treatment of trust amounts). Although the 
argument of the amici raises serious questions about how the federal statute should 
be interpreted, see Cox v. Iowa Dep't of Hum. Servs., 920 N.W.2d 545, 560-63 (Iowa 
2018) (Appel, J., dissenting), we typically do not reach issues raised only by amici, 
Kline v. Berg Drywall, Inc., 685 N.W.2d 12, 23 n.9 (Minn. 2004). Furthermore, the 
Minnesota statute expressly states that the transfer rules apply to transfers into 
pooled trusts. Minn. Stat. § 256B.0595, subd. 1(j). 

[7] We first address a preliminary question of forfeiture. Although her petition for 
review did not explicitly raise a forfeiture issue, the Commissioner now contends 
that Pfoser never argued in his agency appeal that he intended to receive "valuable 
consideration," and so forfeited the argument.  

Pfoser did not specifically contend in his agency appeal that he received valuable 
consideration, but the Commissioner determined that Pfoser failed to prove that he 
had received "adequate compensation or fair market value." "Valuable 
consideration" is closely related to "adequate compensation." The statute does not 
use the term "adequate compensation"; it uses "fair market value or other valuable 
consideration." Minn. Stat. § 256B.0595, subd. 4(a)(4). Notably, the Commissioner's 
own policy manual uses the term "adequate compensation" rather than fair market 
value or valuable consideration. See Minn. Dep't of Hum. Servs., Minnesota Health 
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Care Programs Eligibility Policy Manual § 2.4.1.3.4 (Jan. 1, 2019) (stating that a 
transfer beneficiary over age 64 must "provide proof that adequate compensation 
was received"). Finally, Pfoser's position is that all three standards are essentially 
the same. 

Because the relevant legal standards are closely related, the underlying facts are not 
in dispute, and the parties have had an opportunity to fully brief the issue, we 
address the valuable-consideration standard on the merits. See State v. Hill, 871 
N.W.2d 900, 905 n.4 (Minn. 2015) (reaching an argument not raised below when the 
question involved a purely legal issue, the State had briefed the issue, and 
consideration of the issue did not prejudice the State). 

[8] The Commissioner cites several federal statutes to support her position that fair 
market value essentially means cash. See, e.g., 11 U.S.C. § 101 ("The term `debt relief 
agency' means any person who provides any bankruptcy assistance to an assisted 
person in return for the payment of money or other valuable consideration...." 
(emphasis added)). Notably, in all of her examples, Congress chose to use the term 
"money," not "fair market value," to contrast with "other valuable consideration." 
Accordingly, these examples do not restrict the broader meaning of fair market 
value cited above. 

[9] Because we arrive at our interpretation from the plain meaning of the statute, 
we do not consider the definition in the State Medicaid Manual or other agency 
statements. See Staab v. Diocese of St. Cloud, 813 N.W.2d 68, 73 (Minn. 2012) ("If the 
words are free of all ambiguity, we apply the statutory language."); Schwanke v. 
Minn. Dep't of Admin., 851 N.W.2d 591, 594 n.1 (Minn. 2014) (stating that "we owe 
no deference to an agency's interpretation of an unambiguous statute"). 

[10] The cases cited by the Commissioner are legally and factually distinguishable. 
In the Iowa case, an elderly couple transferred $575,000 into two pooled special-
needs trust accounts but, unlike Pfoser, did not provide an affidavit from the trustee 
stating when, or for what purpose, the funds were likely to be used. Cox v. Iowa Dep't 
of Hum. Servs., 920 N.W.2d 545, 548 (Iowa 2018). The Iowa Supreme Court held that 
the transfer was for less than fair market value because, among other factors, "[t]he 
value of readily available assets is greater than the value of assets that are restricted 
in a trust for future use." Id. at 559. Although the court referenced the intent 
exception and the valuable-consideration standard, it did not specifically analyze 
whether the transfer was exempt under that standard. Id. at 557, 559.  

In the South Dakota case, an elderly couple transferred $115,000 into a pooled 
special-needs trust. In re Pooled Advocate Tr., 813 N.W.2d 130, 136 (S.D. 2012). The 
South Dakota Supreme Court concluded that the beneficiaries did not receive fair 
market value because the trustee had sole discretion over disbursement of the funds 
and because the beneficiaries had identified "no items or services purchased for 
them by the trust" that would demonstrate that their interest had "tangible" and 
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"intrinsic" value. Id. at 147. The court did not consider whether the couple was 
exempt from a transfer penalty under the valuable-consideration standard. 

[11] Because we resolve this case under the valuable-consideration standard, we do 
not consider whether Pfoser intended to receive, or actually received, fair market 
value. See Minn. Stat. § 256B.0595, subd. 4(a)(4) (allowing a showing of the intent to 
receive fair market value "or" other valuable consideration); accord 42 U.S.C. § 
1396p(c)(2)(C)(i). 
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POMS PS - Title XVI Regional Chief Counsel Precedents 
PS 01825.000 Trusts 

Early Termination 

PS 01825.011 Florida  
A. PS 20-082 Validity of a Purported Pooled Trust  

Date: August 19, 2020 

1. Syllabus  

This Regional Chief Counsel opinion examines whether a pooled trust is a valid pooled trust under section 
1917(d)(4)(C) of the Social Security Act and the implementing Program Operations Manual System 
provisions. The opinion concludes that the pooled trust does not comply with all the requirements. An early 
termination provision does not comport with the requirements for early termination provisions in the 
POMS, and other provisions of the trust could allow the trustee to disburse or use funds in a beneficiary’s 
sub-account that are not for the sole benefit of the beneficiary.  

2. Opinion  

QUESTION 

Whether the Pooled Medicaid Trust of [names redacted] Jewish Family and Children’s Services of Palm 
Beach County, Inc. (the Trust) is a valid pooled trust under section 1917(d)(4)(C) of the Social Security Act 
(Act) and the relevant Program Operations Manual System (POMS) provisions.  

SHORT ANSWER 

The Trust is not a valid pooled trust under section 1917(d)(4)(C) of the Act and the relevant POMS 
provisions.  

BACKGROUND 

The [names redacted] Jewish Family and Children’s Services of Palm Beach County, Inc. (Trustee) created 
the Trust on January 3, 2003. See Decl. of Pooled Medicaid Trust of [names redacted] Jewish Family and 
Children’s Services of Palm Beach County, Inc. (Trust Decl.), pmbl.; Art. I; Art. II, ¶ 6; Art. III, ¶ 1. The 
information provided includes a September 24, 2007 letter from the Internal Revenue Service (IRS) stating 
that Trustee is exempt from federal income tax under section 501(c)(3) of the Internal Revenue Code. The 
IRS’s website also lists Trustee as a tax-exempt organization.[1] 

The Trust Declaration defines a “Beneficiary” of the Trust as a disabled person as defined in section 
1614(a)(3) of the Act who qualifies under section 1917(d)(4)(C) of the Act to receive services and benefits 
under the Trust. Trust Decl., Art II, ¶ 1. If the agency or other governmental agency has not yet made a 
determination that an individual is disabled under the Act, the Trustee has the discretion to accept the 
individual as a beneficiary if the Trustee determines that the individual is disabled under the Act. Id. The 
Trust Declaration defines a “Grantor” as including a parent, grandparent, or guardian of a beneficiary; a 
beneficiary himself or herself; or any court. Trust Decl., Art II, ¶ 3. The Trust Declaration also defines a 
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Grantor to include “any person or entity which contributes his, her, or its own assets or property to the 
Trust for the benefit of a Beneficiary, by gift, will, contract, or agreement.” Id. 

The intent of the Trustee was to establish a supplemental fund under section 1917(d)(4)(C) of the Act “for 
the benefit of Beneficiaries under this Trust, and not to displace assistance which may otherwise be 
available to those Beneficiaries.” Trust Decl. Art. III, ¶ 1. The Trustee has the discretion to pay or apply the 
principal or income, or both, of a Beneficiary’s Trust sub-account to satisfy that Beneficiary’s supplemental 
needs, if any. Trust Decl. Art. III, ¶ 2. The Trust Declaration prohibits the use of any part of the corpus of 
the Trust to be used to supplant or replace government assistance benefits of any governmental agency that 
has a legal responsibility to people with disabilities that are the same or similar to those of any Trust 
Beneficiary. Trust Decl. Art. III, ¶ 3.  

The Trust Declaration states that for the purposes of determining a Beneficiary’s eligibility for government 
assistance, no part of the principal or undistributed income shall be considered available to the Beneficiary. 
Trust Decl., Art III, ¶ 3. The Trust Declaration also states that Beneficiaries:  

shall not have any right to anticipate, sell, assign, mortgage, pledge, or otherwise dispose of or encumber 
all or any part of the Trust, nor shall any part of the Trust including income, be liable for debts or 
obligations of any [b]eneficiary, or be subject to attachment[,] garnishment, execution, creditor’s bill, or 
other legal or equitable process.  

Trust Decl., Art III, ¶ 4. 

Trustee established the Trust with an initial payment of $100.00. Trust Decl., Art V. The Trust estate 
consists of this initial payment and any additional contributions made by any Grantor. Id. The Trust 
becomes effective as to any Beneficiary upon execution of a Joinder Agreement by a Grantor, or by court 
order, and approval by Trustee. Once acceptable property is delivered to and accepted by Trustee, the Trust 
as to the Grantor of such property and the designation of the respective Beneficiary, becomes irrevocable 
and the property non-refundable, except when the Trustee determines the Trust sub-account becomes 
impossible to fulfill the purposes of the trust for a respective Beneficiary. Trust Decl., Art V, ¶ 1; see Trust 
Decl., Art XI, ¶ 3.  

The Trust must maintain a separate Trust sub-account for each Beneficiary, but the Trust pools the Trust 
sub-accounts for purposes of investments and management of funds. Trust Decl., Art VI, ¶ 1. The Trustee 
or its authorized agents must maintain records for each Trust sub-account in the name of, and showing the 
property contributed for, each Beneficiary. Id. The Trustee must provide each Beneficiary with a report, at 
least annually, detailing the net income or prinicpal and other information related to the Beneficiary’s Trust 
sub-account as well as a financial statement at least annually. Trust Decl., Art VI, ¶ 2. The Trustee also 
must permit the Beneficiary to inspect his or her Trust sub-account records. Trust Decl., Art. VI, ¶ 3.  

The Trust Declaration grants Trustee numerous powers to administer the Trust. Trust Decl., Art. IV, ¶ 4. 
The Trustee also has the sole discretion to “make any payment under the Trust (a) directly to a Beneficiary, 
(b) in any form allowed by law, (c) to any person deemed suitable by Trustee, or (d) by direct payment of a 
Beneficiary’s expenses.” Trust Decl., Art. VI, ¶ 5. “Costs and expenses of defending the Trust from any 
claim, demand, action, suit, or proceeding, may in the sole discretion of the directors of [Trustee], either (a) 
be apportioned on a pro rata basis to all Trust sub-accounts, or (b) be charged only against the Trust sub-
account as to the affected Beneficiary.” Trust Decl., Art. VI, ¶ 7.  

The Trust Declaration stated that it irrevocable, although it may be amended to effectuate the terms of the 
Declaration and to conform with any rules or regulations relating to section 1917(d)(4)(C) of the Act. Trust 
Decl., Art. X.  

The Trust Declaration permits Trustee to terminate a Trust sub-account before the Beneficiary’s death if the 
Trust has reasonable cause to believe that the income or principal of the Beneficiary’s Trust sub-account is 
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or will become liable for basic maintenance, support, or case for that Beneficiary. Trust Decl., Art. XI, ¶ 1. 
Under such circumstances, Trustee may: (a) terminate the Trust sub-account as if the Beneficiary has died, 
in accordance with Article XI, paragraph 2, of the Trust Declaration; (b) determine that the Trust has 
become impossible to implement for the affected beneficiary and treat the property in the Trust sub-account 
in accordance with Article XI, paragraph 3, of the Trust Declaration; or (c) continue to administer the Trust 
sub-account under separate agreement with the affected Beneficiary. Id. Paragraph 3 of Article XI allows 
Trustee to disburse all or any portion of the property in a Trust sub-account to a Grantor if it becomes 
impossible to fulfill the conditions of the Trust with regard to the respective Beneficiary other than the 
Beneficiary’s death. Trust Decl., Art. XI, ¶ 3.  

If a Beneficiary dies, the disbursement of funds remaining in the Beneficiary’s Trust sub-account depends 
on which Joinder Agreement the Beneficiary used. Trust Decl., Art. XI, ¶ 2. Under Joinder Agreement A, 
the Trust sub-account funds of a deceased Beneficiary are deemed surplus Trust property and retained by 
the Trust, and, in the Trustee’s sole discretion, used for the benefit of other Beneficiaries, to add disabled 
persons to the Trust as Beneficiaries, or to provide disabled persons with equipment, medication, or 
services. Id. Under Joinder Agreement B, the Trust must disburse the Trust sub-account funds of a 
deceased Beneficiary to the State of Florida or other states all amounts remaining in the Trust sub-account 
up to the amount of medical assistance paid on behalf of the Medicaid applicant/recipient by the State of 
Florida or other states during the lifetime of the Medicaid applicant/recipient. Id. Any remaining funds 
must be distributed to the lineal descendants of the Beneficiary unless provided otherwise in the 
Beneficiary’s Joinder Agreement. Id. 

[Name redacted], the number holder (NH), enrolled in and adopted the Trust Declaration on February 21, 
2020, using Joinder Agreement B. NH is listed as the Grantor and Beneficiary in the Joinder Agreement, 
and she funded her Trust sub-account using funds she obtained in a civil settlement. Joinder Agt., ¶¶ B, C, 
F.  

Under the Joinder Agreement, Trustee will determine upon NH’s death if the amount of money remaining 
in NH’s Trust sub-account is sufficient to reimburse the entire amount of Medicaid expenditures by the 
State of Florida and other states made on behalf of NH. Joinder Agt., ¶ G. If the reimbursement of the 
entire amount of Medicaid expenditures would exhaust all of the funds remaining in NH’s Trust sub-
account, the Trust will retain all the assets of NH’s Trust sub-account for the benefit of other members of 
the Trust. Joinder Agt., ¶ G(i). If NH’s Trust sub-account has sufficient funds to reimburse the entire 
amount of Medicaid expenditures, Trustee will pay up to the amount of medical assistance paid on behalf 
of NH during her lifetime. Joinder Agt., ¶ G(ii). Trustee will then pay any outstanding guardianship and/or 
legal fees and distribute the remainder to contingent beneficiaries designated by NH. Id. 

The Joinder Agreement states that NH’s Trust sub-account is established for her benefit. Joinder Agt., ¶ H. 
The Joinder Agreement also states that NH recognizes that all distributions are in Trustee’s sole discretion. 
Id. The Joinder Agreement declares that the Trust is a pooled trust in conformity with the provisions of 
section 1917(d)(4)(C) of the Act. Joinder Agt., ¶ J.4.  

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain 
eligibility requirements, such as income and resource restrictions. See Act §§ 1602, 1611(a); 20 C.F.R. §§ 
416.110, 416.202 (2020).[2] “Resources” include cash or other liquid assets or any real or personal property 
that an individual owns and could convert to cash to be used for his or her support and maintenance. See 
Act § 1613; 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1; POMS SI 01120.010.B. “If the individual 
has the right, authority or power to liquidate the property or his or her share of the property, it is considered 
a resource. If a property right cannot be liquidated, the property will not be considered a resource of the 
individual . . . .” 20 C.F.R. § 416.1201(a)(1); see POMS SI 01110.100.B.1, B.3; POMS SI 01110.115.A; 
POMS SI 01120.010.B.  
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Generally, the agency must consider the principal or corpus of a trust established with the assets of an 
individual to be a resource of the individual. See Act § 1613(e)(1)-(3); POMS SI 01120.201.A.1. However, 
the rules in section 1613(e) of the Act do not apply to trusts described in section 1917(d)(4) of the Act. See 
Act § 1613(e)(5); POMS SI 01120.201.A.1; POMS SI 01120.203.A. Trusts created in accordance with 
paragraphs (A) and (C) of section 1917(d)(4) are commonly known as Medicaid trust exceptions and 
consist of two types: Special Needs Trusts (paragraph (A)) and Pooled Trusts (paragraph (C)). See POMS 
SI 01120.203.A. To satisfy the exception for pooled trusts under section 1917(d)(4)(C), a trust must contain 
the assets of an individual who is disabled (as defined in section 1614(a)(3)) and meet the following 
conditions:  

i.  The trust is established and managed by a nonprofit association. 

ii.  A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts.  

iii.  Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined in 
section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, or 
by a court.  

iv.  To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this subchapter.  

Act § 1917(d)(4)(C); POMS SI 01120.203.D.1. The Trust and the Joinder Agreement completed by NH do 
not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the Act and the 
implementing POMS provisions.  

The Trust is not a valid Trust under section 1917(d)(4)(C) of the Act because the Trust Declaration allows 
Trustee to terminate a Trust sub-account before the respective Beneficiary’s death and disburse the Trust 
sub-account’s assets in impermissible ways. Trust Decl., Art. XI, ¶ 1. A provision that allows a trust to 
terminate before the beneficiary’s death is an “early termination provision.” POMS SI 01120.199.D. A 
pooled trust with an early termination provision must require that any funds from an early termination 
either be paid to another “Section 1917(d)(4)(C) trust,” POMS SI 01120.199.F.2, or be paid first to the 
state(s) for medical assistance provided to the individual under the state(s) Medicaid Plan(s), with any 
remaining funds used only for allowable administrative expenses, reasonable compensation to the trustee, 
or distributions to the trust Beneficiary, POMS SI 01120.199.F.1.  

The Trust Declaration’s early termination clause permits Trustee to terminate a Trust sub-account before 
the Beneficiary’s death and disburse the funds in the Trust sub-account in three ways. Trust Decl., Art. XI, 
¶ 1. None of the three options involve transferring the funds to another section 1917(d)(4)(C) trust. Id. 
Trustee may disburse the funds as if the Beneficiary has died, but the two options by which funds are 
disbursed if a Beneficiary dies do not require the reimbursement of the state(s) for medical assistance, nor 
do those options require that the remaining funds be used only for allowable administrative expenses, 
reasonable compensation to the trustee, or distributions to the trust Beneficiary. Trust Decl., Art. XI, ¶ 2. 
Trustee also can choose to disburse the Trust sub-account’s assets to a Grantor, which may not be the 
Beneficiary. Trust Decl., Art. XI, ¶ 3. Trustee also could “continue to administer the Trust sub-account 
under separate agreement with the affected Beneficiary,” Trust Decl., Art. XI, ¶ 1, but it does not specify 
that assets may be transferred only to another trust that meets the requirements of section 1917(d)(4)(C).  

The Trust Declaration and Joinder Agreement also do not clearly establish that the Trust sub-accounts are 
established solely for each Beneficiary’s benefit as required by section 1917(d)(4)(C)(iii) of the Act and 
POMS SI 01120.203.D.5. The Trust Declaration states that a separate sub-account shall be established and 
maintained for each Beneficiary. Trust Decl., Art III, ¶ 2. The Joinder Agreement states that NH’s Trust 
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sub-account is established for her benefit. Joinder Agt., ¶ H. However, the Trust Declaration gives the 
Trustee the sole discretion to make payments “to any person deemed suitable by Trustee.” Trust Decl., Art. 
VI, ¶ 5. The Trust Declaration does not specify who such a person may be or state that payments made to 
such a person would be solely for the Beneficiary’s benefit.  

The Trust Declaration’s provision regarding legal expenses also is ambiguous and suggests that a Trust 
sub-account could be charged for defending suits against other Trust sub-accounts. The relevant Trust 
Declaration states that “[c]osts and expenses of defending the Trust from any claim, demand, action, suit, 
or proceeding, may in the sole discretion of the directors of [Trustee], either (a) be apportioned on a pro 
rata basis to all Trust sub-accounts, or (b) be charged only against the Trust sub-account as to the affected 
Beneficiary.” Trust Decl., Art. VI, ¶ 7. The POMS provides an exception to the sole-benefit rule for 
“reasonable costs associated with investment, legal, or other services rendered on behalf of the individual 
with regard to the trust.” POMS SI 01120.201.F.4. The Trust Declaration provision, however, does not 
indicate that if legal action is against only a specific Trust sub-account that the costs and expenses would be 
charged only against that sub-account. Therefore, this Trust Declaration provision could allow Trustee to 
charge a pro rata share of against a Trust sub-account that would not benefit the Beneficiary of that Trust 
sub-account.  

The Trust Declaration contains a “Savings Clause” that suggests that any provision that would disqualify a 
Medicaid applicant/recipient is invalid or unenforceable. Trust Decl., Art. XIV. However, for SSI purposes, 
a null and void clause or savings clause does not cure an otherwise defective trust instrument. POMS SI 
01120.227.D. To qualify for the pooled trust exception, the Trust must meet the criteria in 1917(d)(4)(C) 
without regard to its savings clause. POMS SI 01120.227.D.1. Thus, the Trust’s savings clause does not 
nullify or sever the Trust Declaration provisions discussed above.  

The Trust and Joinder Agreement comply with the remaining requirements of section 1917(d)(4)(C) and 
the implementing POMS provisions. A pooled trust under section 1917(d)(4)(C) of the Act must contain 
the assets of a disabled individual. See Act § 1917(d)(4)(C); POMS SI 01120.203.D.1. The Trust 
Declaration states that Beneficiaries must be disabled individuals as defined in the Act, but it does not 
specify that the Trust or any Trust sub-account must contain assets of a disabled individual. See generally 
Trust Decl. In fact, a Grantor is any person or entity that contributes his, her, or its own assets or property 
to the Trust for the benefit of a Beneficiary. Trust Decl., Art II, ¶ 3. However, NH, who the agency has 
found to be disabled under the Act, provided the funds to establish her Trust sub-account. Joinder Agt., ¶¶ 
B, C, F. Therefore, NH’s Trust sub-account contains the assets of a disabled individual.  

The Trust was established by and is managed by a nonprofit association, as required by section 
1917(d)(4)(C)(i) of the Act and POMS SI 01120.203.D.3. Trustee is a non-profit association that 
established the Trust and manages it. See Trust Decl., pmbl.; Art. I; Art. II, ¶ 6; Art. III, ¶ 1; Art. IV; IRS 
Letter; IRS, Tax Exempt Organization Search.  

The Trust consists of separate sub-accounts for each Beneficiary that are pooled together for investment 
and management purposes, consistent with section 1917(d)(4)(C)(ii) of the Act and POMS SI 
01120.203.D.1. Trust Decl., Art VI, ¶ 1. Trustee must maintains records for each Trust sub-account and 
must provide each Beneficiary with a report, at least annually, of assets in the Trust sub-account in 
compliance with POMS SI 01120.203.D.4. Trust Decl., Art VI, ¶¶ 2, 3.  

The provisions in the Trust Declaration and the Joinder Agreement regarding the disbursement of funds 
remaining in a Beneficiary’s Trust sub-account termination, and specifically NH’s Trust sub-account, upon 
the death of a Beneficiary comply with section 1917(d)(4)(C)(iv) of the Act and POMS SI 01120.203.D.8. 
If a Beneficiary has joined the Trust using Joinder Agreement A, the Trust sub-account funds of a deceased 
Beneficiary are deemed surplus Trust property and retained by the Trust, and, in the Trustee’s sole 
discretion, used for the benefit of other Beneficiaries, to add disabled persons to the Trust as Beneficiaries, 
or to provide disabled persons with equipment, medication, or services. Trust Decl., Art. XI, ¶ 2. If a 
Beneficiary has joined the Trust using Joinder Agreement B, as NH did, the Trust must disburse the Trust 
sub-account funds of a deceased Beneficiary to the State of Florida or other states all amounts remaining in 
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the Trust sub-account up to the amount of medical assistance paid on behalf of the Medicaid 
applicant/recipient by the State of Florida or other states during the lifetime of the Medicaid 
applicant/recipient. Id.; Joinder Agt., ¶ G. Any remaining funds must be distributed to the lineal 
descendants of the Beneficiary unless provided otherwise in the Beneficiary’s Joinder Agreement. Id.; 
Joinder Agt., ¶ G(ii). These two options are consistent with and permitted by section 1917(d)(4)(C)(iv) of 
the Act and POMS SI 01120.203.D.8.  

CONCLUSION 

The Trust does not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the 
Act and the implementing POMS provisions. The Trust Declaration’s early termination provision does not 
comport with the requirements for early termination provisions in the POMS, and other provisions of the 
Trust Declaration could allow Trustee to disburse or use funds in a Beneficiary’s Trust sub-account that are 
not for the sole benefit of the Beneficiary. 

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.016 Illinois 

E. CPM 19-068 Review of The Patriot Pooled Payback Trust  

Date: March 27, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the Patriot Pooled Payback Trust offered by 
The Veterans Legal Aid Society meets all the requirements for an exception to resource counting under 42 
U.S.C. § 1396p(d)(4)(C). The RCC concludes that accounts in the Trust would not be excepted from 
resource counting under the Social Security Act because they do not meet all of the requirements of the 
pooled trust exception.  

2. Opinion  

QUESTION 

You asked whether The Patriot Pooled Payback Trust (Trust) offered by The Veterans Legal Aid Society 
(Society) is in compliance with SSA’s trust policy. For the reasons discussed below, we conclude that 
accounts in the Trust would not be excepted from resource counting under the Social Security Act because 
they do not meet all of the requirements of the pooled trust exception. If the Society is able to cure the 
defects identified below and qualify for the pooled trust exception, an account in the Trust would not 
constitute a resource under the regular resource rules.  

BACKGROUND 

The Veterans Legal Aid Society, which appears to be an Illinois nonprofit organization recognized under 
section 501(c)(3) of the Internal Revenue Code, has established The Patriot Pooled Payback Trust. See 
Veterans’ Legal Aid Society, About Us, http://veteranslegalaid.org/about-us/ (last visited Mar. 27, 2019); 
Marquette Bank, Special Needs Trusts, https://emarquettebank.com/financial-management/trust-
investment-management/special-needs-trusts/ (last visited Mar. 27, 2019). It is a pooled trust which is 
intended to provide for the care and treatment of persons who are “disabled” as defined in the Social 
Security Act, while qualifying them for Supplemental Security Income and other government benefits. The 
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Trust Agreement was initially entered into on March 16, 2010, and restated on April 28, 2014 and on 
November 18, 2016. Your office submitted the Trust Agreement (TA) and Participation Agreement (PA) 
for our review.  

Initially, we note that the Trust Agreement does not explicitly state that accounts in the Trust are funded 
with the assets of the beneficiaries themselves (or their spouses), and could be interpreted as allowing 
accounts to be funded entirely by third parties. However, the Participation Agreement does provide that the 
participant (i.e., the disabled person) is transferring property to establish the trust. See PA p. 1.  

Trust Agreement 

The “Co-Trustees” of the Trust are the Society and Marquette Bank. TA Preamble. A “Participant” is a 
disabled individual for whom a subaccount in the Trust is established. TA Art. 15, § 1. Disability is defined 
by section 1614(a)(3) of the Social Security Act (Act). Id. The settlor may be the participant, a parent, 
grandparent, guardian, or court that establishes a subaccount for the benefit of a participant. TA Art. 15, § 
2.  

A subaccount in the Trust is created when an individual becomes a participant. TA Art. 5, § 1. The Trust 
Agreement, and any subaccounts created under the Trust, are stated to be irrevocable. TA Art. 1, § 2. A 
participant (or her representative) must execute a Participation Agreement to participate in the Trust. TA 
Art. 6, § 1. The Participation Agreement and related subaccount are stated to be irrevocable and non-
refundable. TA Art. 6, §§ 2 & 4. However, the participant or her representative may amend the 
Participation Agreement solely to change the remainder beneficiaries. TA Art. 6, § 3. Any person may 
contribute additional assets to the participant’s account, in the absolute discretion of the Co-Trustees. TA 
Art. 7, § 2.  

The Trust Agreement provides that the Trust is for the sole benefit of the participants. TA Art. 2, § 1. 
However, it is not the “objective” of the Trust “to provide for or make distributions for food or shelter to a 
[p]articipant who receives Supplemental Security Income.” Id. Rather, the Trust’s intent is to “supplement 
and enhance the quality of care and life for the [p]articipants” in a manner that does not terminate or reduce 
the participants’ eligibility for public or private benefits. Id. To this end, the Trust Agreement provides that 
assets are not available for the support of the participant, TA Art. 4, § 1, and states that the Co-Trustees 
have no obligation of support owing to a participant. TA Art. 4, § 2. Furthermore, the Trust Agreement 
provides that trust assets which have not been disbursed are not available to the beneficiary. TA Art. 4, § 3.  

The Trust Agreement defines “supplemental needs” as “the requisites for maintaining a [p]articipant’s 
health, safety, and welfare” when the Society determines those requisites are not being provided by a 
governmental program. TA Art. 3, § 1. “Supplemental needs” include, but are not limited to, certain 
medical needs, clothing, education, entertainment, costs of advocacy, and “other ancillary needs for the 
[p]articipant’s sole benefit, which would not jeopardize the [p]articipant’s governmental assistance.” TA 
Art. 3, § 2. The Trust Agreement states that Trust funds “are for the sole benefit of the [p]articipant for any 
supplemental needs or supplemental care they may have or require.” TA Art. 4, § 1.  

If the trust incurs legal expenses, those expenses “may be charged pro rata to all Subaccounts, or charged 
only against the Affected Participants’ Subaccounts, in the Co-Trustees’ sole discretion.” TA Art. 8, § 3. 
The Co-Trustees have “absolute authority” to identify the affected participants. Id.  

The Co-Trustees may make distributions from the Trust in their sole discretion. See TA Art. 4, § 3. 
However, another provision of the Trust Agreement states that only the Society, as Co-Trustee, has 
discretion to make distributions from a participant’s subaccount. See TA Art. 5, § 3. Thus, it is not clear 
whether the Society alone or the Co-Trustees jointly are responsible for approving distributions.  

While the Society will consider the effect of a distribution on a participant’s eligibility for government 
benefits, it may make a distribution even if a negative effect on the participant’s eligibility will result. TA 
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Art. 5, § 6. However, the Trust Agreement states that, if the existence of this authority (whether or not 
exercised) adversely impacts the participant’s eligibility, the Co-Trustees shall only have the power “to 
make disbursements for supplemental goods and services that will not affect the benefits received by the 
Participant.” Id.  

The powers of the Co-Trustees are listed in Article 9 of the Trust Agreement. Among the listed powers, the 
Co-Trustees may employ agents, attorneys, accountants, investment advisors, appraisers, social workers, 
case managers, and companions for participants. TA Art. 9, § 8. The Co-Trustees may “delegate to [these 
providers] any powers the Co-Trustees consider advisable.” TA Art. 9, § 8.  

The Trust Agreement contains a spendthrift provision which provides that no interest in the Trust may be 
assigned by a participant or be subject to the claims of her creditors (other than pursuant to the Medicaid 
payback provisions of the Trust). TA Art. 5, § 8.  

On termination of the participant’s account caused by death, the Trust will expend funds from the account 
in the following order:  

1. Payment of “reasonable expenses for the trust administration and reimbursement/payment for 
taxes due from the Trust . . . due to the death of the [p]articipant”;  

2. Reimbursement to each state that provided Medicaid benefits to the participant an amount up to 
the total amount of medical assistance paid on behalf of the participant under the state’s public 
benefit programs;  

3. Payment of the remaining balance to the remainder beneficiaries listed in the Participation 
Agreement.  

TA Art. 12, § 1. 

The Trust Agreement contains a provision for early termination of a participant’s subaccount, which can 
only be exercised by the Co-Trustees. TA Art. 12, § 2. The Trust Agreement specifies that these 
disbursements shall be “for the sole benefit of the Participant.” TA Art. 12, § 2. In the next sentence, the 
Trust Agreement provides that:  

If the Participant’s Representative did not designate such a recipient in the Participation 
Agreement, then the Co-Trustees may allocate said distribution to or for the benefit of the 
Participant after, if required by law, the Trust satisfies any claims for reimbursement for services 
by the State of Illinois or any other state that provides Medicaid or other governmental benefits to 
the Participant up to an amount equal to the total assistance paid on behalf of the beneficiary under 
the State’s Public Benefit Programs for services rendered.  

TA Art. 12, § 2. 

The Trust Agreement contains a provision for termination of the entire trust, which can only be exercised 
by the Co-Trustees. TA Art. 13, § 1. Upon such a termination, all subaccount assets are to be distributed to 
the State of Illinois. Id.  

The Trust is governed by laws of the State of Illinois. TA Art. 16, § 2. 

Participation (Joinder) Agreement 

The Participation Agreement states that the Trust must be maintained by a not-for-profit corporation, and 
that the Society has established and agreed to maintain the Trust. PA p. 10.  
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A subaccount in the Trust is formed for the benefit of the participant (who is also the grantor). PA p. 1. 
Thus, it is a grantor trust.  

Under the Participation Agreement, the participant irrevocably assigns and transfers to the Co-Trustees of 
the Trust assets to be deposited in the account of the participant. PA pp. 1, 10.  

All distributions and disbursements are discretionary as directed by the Society, as Trustee. PA p. 8.  

Upon termination of a subaccount due to the participant’s death, the Trustee will first pay taxes to the state 
or federal government due to the death of the participant and reasonable expenses for trust administration; 
and then reimburse the state(s) for Medicaid. PA p. 4. If the participant named remainder beneficiaries, the 
balance will be distributed to any remainder beneficiaries designated in the Participation Agreement. Id.  

If a designation of beneficiaries is not effectively made, or the remainder beneficiaries cannot be located, 
the funds will be donated to the Society. PA p. 7. If a distribution to a remainder beneficiary lapses, or the 
participant so elects when the subaccount is created, the remainder will be retained by the Trust. PA pp. 4, 
7. The participant may either reserve or not reserve the right to change the remainder beneficiaries. PA p. 7.  

The Trust is governed by the laws of Illinois. PA p. 10. 

DISCUSSION 

I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, as discussed below, the Trust is irrevocable. However, it would be a resource, since funds are to be 
used for the individual’s benefit. TA Art. 4, § 1. Accordingly, we consider whether the Trust qualifies for 
the pooled trust exception. As discussed below, we do not believe the Trust satisfies all of the requirements 
of this exception. As such, a self-funded subaccount in the Trust would not be excepted from resource 
counting.  
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1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and 
managed by a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). 
A non-profit association may employ the services of a for-profit entity, but the non-profit 
association must maintain ultimate managerial control over the trust. POMS SI 01120.225(D). For 
example, the non-profit association must be responsible for making day-to-day decisions 
regarding the health and well-being of the beneficiaries. Id. Also, a for-profit entity must not be 
allowed to determine whether to make discretionary disbursements from the trust. POMS SI 
01120.225(E).  

The Participation Agreement states that the Trust must be maintained by a not-for-profit 
corporation, and that the Society has established and agreed to maintain the Trust. PA p. 10. 
Despite this language, it appears that the Trust Agreement allows Marquette Bank, a for-profit 
entity, which is identified as a Co-Trustee, to manage the Trust or execute core managerial duties. 
As noted above, it is unclear whether the Society alone may “approve any distributions or 
payments from the Participant’s Subaccount,” TA Art. 5, § 3, or whether both Co-Trustees may 
make distributions in their sole discretion. TA Art. 4, § 3. In any event, the bulk of the powers of 
trust management are to be exercised by the Co-Trustees. These include the power to sell, borrow, 
and invest assets, TA Art. 9, §§ 2-7, the power to employ and delegate authority to agents and 
professionals, TA Art. 9, §§ 8-9, the power to terminate the subaccount or the entire trust, TA Art. 
12-13, and the power to “do all other acts to accomplish the proper management, investment, and 
distribution of the trust subject to any limitations expressly set forth herein.” TA Art. 9, § 16. In 
addition, there is no provision in the Trust Agreement that would allow the Society to remove or 
replace Marquette Bank as Co-Trustee, as required by POMS SI 01120.225(D). These provisions 
could violate the agency policy that the non-profit association must maintain ultimate managerial 
control over the pooled trust. See POMS SI 01120.225(D).  

The Trust Agreement also allows the Co-Trustees to employ agents, attorneys, accountants, 
investment advisors, appraisers, social workers, case managers, and companions for participants 
and delegate to them “any powers the Co-Trustees consider advisable.” TA Art. 9, § 8. Thus, it 
appears that the Co-Trustees could potentially delegate core managerial responsibilities to other 
for-profit entities.  

Accordingly, the Trust does not appear to satisfy the first requirement of 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203(D)(1).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate 
account for each trust beneficiary, although it is acceptable for individual accounts to be pooled 
for investment and management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 
01120.203(D)(4). The Patriot Pooled Payback Trust satisfies this requirement, as it maintains a 
separate subaccount for each participant, but for purposes of investments and management of 
funds, the Co-Trustees pool the Trust subaccounts. TA Art. 5, §§ 1-2. Also, the Trustee, or its 
authorized agent, maintains records for each Trust subaccount. TA Art. 5, §§ 1, 10.  

Accordingly, the Trust appears to satisfy the second requirement of 42 U.S.C. § 1396p(d)(4)(C) 
and POMS SI 01120.203(D)(1).  

3. Established for the Sole Benefit of the Individual  

To satisfy the third requirement of the pooled trust exception, the trust account must be established 
for the sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 
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01120.203(D)(5). A trust is considered to be established for the sole benefit of an individual if the 
trust benefits no one but that individual, either at the time the trust is established or at any time for 
the remainder of the individual’s life. POMS SI 01120.201(F)(1).  

The POMS states that an individual trust account does not meet the pooled trust exception if the 
trust account “provides a benefit to any other individual or entity during the disabled individual’s 
lifetime.” POMS SI 01120.203(D)(5). Here, the Trust Agreement states that any costs and 
expenses incurred by the Trust in defending a claim, demand, action, suit or proceeding may be 
charged pro rata to all subaccounts, or only to the involved subaccounts, in the Co-Trustees’ sole 
discretion. TA Art. 8, § 3. Thus, it is not entirely clear whether the Trust Agreement contemplates 
the potential use of a participant’s assets in a subaccount for the benefit of other beneficiaries. The 
Society should clarify this point in order to meet this requirement of the pooled trust exception.  

In addition, where a trust can be terminated during a beneficiary’s lifetime, the following criteria 
must be met: (1) the State(s) receives all amounts remaining in the trust up to an amount equal to 
the amount of medical assistance paid on behalf of the individual under the State Medicaid 
plan(s); (2) after payment of allowable administrative expenses, all remaining funds are distributed 
to the trust beneficiary, and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1); see also POMS SI 01120.203(D)(5) (the pooled trust 
exception does not apply if the trust account “allows for termination of the trust account prior to 
the individual’s death and payment of the corpus to another individual or entity”). An early 
termination clause, however, need not meet the forgoing criteria if it solely allows for a transfer of 
the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled trust to another section 
1917(d)(4)(C) qualifying pooled trust. See POMS SI 01120.199(F)(2).  

Here, the Trust Agreement contains two early termination provisions that could apply during the 
participant’s lifetime. Neither provision appears to satisfy the requirements of POMS SI 
01120.199(F)(1).  

The first provision addresses the termination of an individual subaccount. TA Art. 12, § 2. While 
this provision contains a Medicaid payback provision, that provision is conditional, as it requires 
payback only “if required by law.” TA Art. 12, § 2. Nothing in the pooled trust provision of the 
Act allows the payback provision to be conditioned on whether such a provision is legally required 
at the time of the termination.  

Moreover, the first provision lacks clarity, and we are unable to assess whether the assets benefit 
an individual other than the participant. As POMS SI 01120.199(F)(1) explains, “no entity other 
than the trust beneficiary may benefit from the early termination”; in other words, “after 
reimbursement to the State(s), all remaining funds [must be] disbursed to the trust beneficiary” 
other than funds used for reasonable administrative expenses. The Trust Agreement states, “If the 
Participant’s Representative did not designate such a recipient in the Participation Agreement, 
then the Co-Trustees may allocate said distribution to or for the benefit of the Participant . . . .” TA 
Art. 12, § 2 (italics added). First, there is no antecedent for the term “such a recipient,” but the 
existence of the italicized clause suggests that the subaccount’s proceeds may be used to benefit 
someone other than the participant under some circumstances. Second, the term “may” is 
generally permissive rather than mandatory, suggesting that the Co-Trustees are not required to 
distribute all remaining funds to the participant. The Society should clarify these points in order to 
meet this requirement of the pooled trust exception.  

The second early termination provision involves the termination of the entire trust. Upon 
termination of the entire trust, the contents of all subaccounts are to be transferred to the State of 
Illinois. TA Art. 13, § 1. This provision appears inconsistent with POMS SI 01120.199(F)(1) for 
two reasons. First, the provision does not require that each state that provided Medicaid benefits 
“as primary assignee, would receive all amounts remaining in the trust at the time of termination 
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up to an amount equal to the total amount of medical assistance paid on behalf of the individual 
under the State Medicaid plan(s).” POMS SI 01120.199(F)(1).  

Second, this provision allows for payment of the trust corpus to another entity (the State of 
Illinois) prior to the participant’s death, which is inconsistent with the requirement that another 
entity not benefit from the early termination. The Society should clarify these points in order to 
meet this requirement of the pooled trust exception.  

Accordingly, the Trust Agreement does not appear to satisfy the requirements of 42 U.S.C. § 
1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established 
through the actions of the account beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C.A. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust Agreement identifies the 
settlor as the participant, a parent, grandparent, guardian, or court that establishes a subaccount for 
the benefit of a participant. TA Art. 15, § 2. Accordingly, the Trust Agreement appears to satisfy 
the requirements of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(6).  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific 
language” that provides that upon a beneficiary’s death, to the extent amounts remaining in the 
beneficiary’s account are not retained by the trust, the State(s) are reimbursed equal to the total 
amount of medical assistance paid on behalf of the deceased beneficiary during his or her lifetime. 
42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8).  

When a subaccount is terminated by death, the Trust Agreement assigns first priority to payment 
of “reasonable expenses for the trust administration” and “reimbursement/payment for taxes due 
from the Trust . . . due to the death of the [p]articipant.” TA Art. 12, § 1. Payment of these 
administrative expenses prior to reimbursing States for the amount of medical assistance appears 
to be consistent with POMS SI 01120.203(E)(1). The second priority for repayment is 
reimbursement to any state that provided medical benefits to the participant up to the total amount 
of medical assistance provided. TA Art. 12, § 1. These provisions appear to satisfy the 
requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv) and POMS SI 01120.203(D)(8).  

However, with respect to the statement in the Trust Agreement that the Society “may rely on a 
statement from the Illinois Department of Healthcare and Family Services regarding claims 
received or from a similar agency in another state,” TA Art. 5, § 15, we note that this language 
could be read to suggest that the Trust’s reliance on inaccurate or incomplete information provided 
by a state agency could waive the Trust’s obligation to reimburse the State(s) for Medicaid 
benefits. We caution that there is no statutory authority for such a reading and that the Trust must 
ensure that it fully carries out its Medicaid repayment obligations.  

II. Regular Resource Rules 

If the Society is able to cure the above defects and qualify for the pooled trust exception, a self-funded 
subaccount in the Trust is still subject to the regular resource counting rules. See POMS SI 
01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the beneficiary 
has the legal authority to revoke or terminate the trust and then use the funds to meet his or her food or 
shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. Moreover, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  
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We must first determine the revocability of the self-funded subaccounts in the Patriot Pooled Payback 
Trust. Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, 
Illinois. See POMS SI 01120.200(D)(2). The Trust Agreement states that it and the Participant Agreement 
are irrevocable. TA Art. 1, § 2; Art. 6, § 2. Upon the delivery and acceptance of property by the Trustee, 
the Trust shall be irrevocable as to the participant who is the beneficiary of the subaccount. TA Art. 1, § 2; 
Art. 6, § 4. Likewise, the Participation Agreement requires the participant to acknowledge that the transfer 
of property to the Trust is irrevocable. PA pp. 1, 10.  

Notwithstanding these provisions, when a grantor is the sole beneficiary of a trust, the trust is deemed to be 
revocable even if the trust document states it is irrevocable. See Restatement (Third) of Trusts § 65 
Reporter’s Notes (2003) (if grantor is also sole beneficiary of trust, trust is considered revocable regardless 
of contrary language in trust); POMS SI 01120.200(D)(3), SI CHI01120.200(C). Here, however, the 
Participation Agreement allows the grantor to name remainder beneficiaries, and provides that the Society 
or the Trust itself will be entitled to the remainder of the subaccount if no remainder beneficiaries were 
named, they cannot be found, or a distribution to a remainder beneficiary lapses. PA at pp. 4, 7. 
Accordingly, there is at least one residual beneficiary. As such, a self-funded subaccount in the Trust is not 
revocable, because the grantor could not revoke his subaccount unilaterally, but would need the consent of 
the residual beneficiary. See POMS SI CHI01120.200(C); Thompson v. Waukesha State Bank, 510 F. 
Supp. 2d 453, 460 (N.D. Ill. 2007) (irrevocable trust may be revoked upon consent of all beneficiaries) 
(citing Mortimer v. Mortimer, 285 N.E.2d 542, 545-46 (Ill. Ct. App. 1972)).  

Further, the Trust Agreement provides that the Trust is a discretionary trust, and as such the Co-Trustees 
shall make distributions in their sole discretion. TA Art. 4, § 3. Neither the Trust Agreement nor the 
Participant Agreement provide for mandatory disbursements to the participant. Indeed, the Trust 
Agreement states that the Co-Trustees have no obligation of support owing to a participant. TA Art. 4, § 2. 
Additionally, Trust assets are not available to the participant. TA Art. 4, §§ 1 & 3. The Trust Agreement 
explains that the “Participation Agreement reflects that upon execution the Participant releases and 
relinquishes all rights in, control over, and all incidents of interest of any kind or nature in and to the 
contributed assets, subsequent additions and the income hereon.” TA Art. 6, § 4. Thus, the grantor cannot 
direct the use of the account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the Trust, the Trust Agreement 
contains a spendthrift provision which provides that no interest shall be assignable or be subject to the 
claims of the participant’s creditors (other than in accordance with the Medicaid reimbursement provisions 
of the Trust. TA Art. 5, § 8. Generally, states that allow spendthrift trusts do not allow a grantor to establish 
a spendthrift trust for his or her own benefit. See POMS SI 01120.200(B)(13). This principle is consistent 
with Illinois law. SeeRush Univ. Med. Ctr. v. Sessions, 980 N.E.2d 45, 52 (Ill. 2012) (reaffirming the 
common-law rule against self-settled spendthrift trusts). Even though the Trust’s spendthrift provision is 
not valid in Illinois, the grantor’s beneficial interest in the account would have no significant market value, 
since the Trustee cannot be compelled to make any distributions from the account. See TA Art. 4, § 3; 
Restatement (Third) of Trusts § 60 & cmt. e, f (2003).  

Likewise, although the grantor may reserve the right to appoint new remainder beneficiaries, PA p. 7, it is 
unlikely that the reserved power of appointment would constitute a valuable, sellable interest in the 
subaccount. We think it unlikely that anyone would purchase the right to be appointed as a remainder 
beneficiary because there is no certainty as to the amount, if any, that would remain in the subaccount at the 
time of the participant’s death after payment of allowable administrative expenses and reimbursement of 
funds paid for medical assistance to the State(s).  

Therefore, if the Society can cure the above-discussed defects and satisfy the requirements of the pooled 
trust exception, a self-funded subaccount in the Trust would not constitute a resource under the regular 
resource rules.  

Third-Party Contributions 
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Lastly, we note that the Trust allows contributions to an existing subaccount to be made from any person. 
TA Art. 7, § 2. Agency policy provides that, in the case of a comingled trust established on or after January 
1, 2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules 
apply to the portion of the comingled trust attributable to the assets of third parties, and the statutory 
resource rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.201(C)(2)(c).  

Here, in the event that a subaccount in the Trust receives any contributions from a third party, the portion of 
the account attributable to the assets of the third party would not be a resource under the regular resource 
rules. First, the Trust does not give the beneficiary the right to terminate his account. See POMS SI 
01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). Moreover, under 
Illinois law, the beneficiary would not be able to unilaterally terminate his account, but would need the 
consent of all residual beneficiaries. See Thompson, 510 F. Supp. 2d at 460 (citing Disher v. Fulgoni, 514 
N.E.2d 767, 775 (Ill. Ct. App. 1987)). Second, as discussed above, the Trust contains no provision allowing 
the beneficiary to direct the use of trust principal for his support or maintenance. Finally, the Trust contains 
a spendthrift provision, TA Art. 5, § 8, which Illinois allows in third party trusts. See 735 Ill. Comp. Stat. 
5/2-1403; In re Marriage of Chapman, 697 N.E.2d 365, 367 (Ill. Ct. App. 1998). Accordingly, with respect 
to the portion of an account attributable to the assets of a third party, neither the principal nor the 
individual’s beneficial interest should be considered a resource.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded subaccounts in the Patriot Pooled Payback 
Trust would not meet all the requirements for an exception to resource counting under 42 U.S.C. § 
1396p(d)(4)(C).  

--------------------------------------------------------------------------------------------------------------------------------- 

Rollover Provisions 

PS 01825.015 Idaho        TN 175 (02-20) 
A. PS 20-0006 Analysis of the National Foundation for Special Needs Integrity 
Pooled Trust for the State of Idaho  

January 24, 2020 

1. Syllabus  

In this opinion, the RCC examines the National Foundation of Special Needs Integrity Pooled Trust for the 
State of Idaho to determine if it qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203.D. The trust does not meet the requirements pertaining to sole benefit and Medicaid payback 
and therefore does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C).  

2. Opinion  

QUESTION PRESENTED 

Does [the claimant]’s trust sub-account with the National Foundation of Special Needs Integrity Pooled 
Trust for the State of Idaho (“NFSNI Trust”) qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
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and POMS SI 01120.203.D, such that the Trust must be evaluated under POMS SI 01120.200 to determine 
if it is a countable resource for Supplemental Security Income (SSI) purposes?  

BRIEF ANSWER 

No. The NFSNI Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203.D. Accordingly, it must be evaluated under POMS SI 01120.201 to determine if it is a countable 
resource for SSI purposes.  

SUMMARY OF FACTS 

[Name redacted] (the claimant) is a disabled individual receiving SSI. See Joinder Agreement, art. II.C, at 
6. In January 2014, when the claimant was a minor, his father, [name redacted], executed a joinder 
agreement on the claimant’s behalf with the NFSNI Trust. See Joinder Agreement, art. II.B, and at 17. The 
joinder agreement established an individual sub-account in the NFSNI Trust. In addition to the joinder 
agreement, The National Foundation of Special Needs Integrity Pooled Trust for The State of Idaho 
agreement (“Master Trust”) dated September 14, 2009, governs the Trust and its sub-accounts. See Master 
Trust, at 20.  

ANALYSIS 

A. To be a pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. § 1382(a)(1)(B) & (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
01110.003(A). A trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) is considered to be a 
pooled trust, which must be evaluated under POMS SI 01120.200 to determine if it is a countable resource 
for SSI purposes.  

First, to be a pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 
1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and managed by a 
nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. Third, the 
association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for purposes of 
investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); 
accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for the benefit of the 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.5. Fifth, the 
trust account must be “established . . . by the parent, grandparent, or legal guardian of such individuals, by 
such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.6. Sixth, 
and finally, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the 
account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under 
the State plan . . . .” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8.  

A trust that does not qualify as a pooled trust must be evaluated under POMS SI 01120.201 to determine if 
it is a countable resource for SSI purposes.  

B. The NFSNI Trust does not qualify as a pooled trust.  

The NFSNI Trust does not meet two of the six requirements for a pooled trust. Our analysis is based on the 
terms of the National Foundation of Special Needs Integrity Pooled Trust for the State of Idaho (hereinafter 
the Master Trust) and the claimant’s Joinder Agreement (Joinder Agreement).  

1. Disabled Individual 
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To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS SI 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes.”). That requirement is satisfied here. The claimant is a disabled 
individual who was receiving SSI payments when he enrolled in the NFSNI Trust. See Joinder Agreement, 
art. 2.C, at 6 (stating he receives SSI). The account may be funded only with assets belonging to the 
claimant. Master Trust, art. 5.C.  

2. Established and Managed by a Nonprofit Association 

Next, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”).  

This requirement is satisfied. The National Foundation for Special Needs Integrity, Inc., a 501(c)(3) non-
profit corporation, established the Trust and acts as Trustee. See Master Trust, declarations, at 2; art. 1; and 
at. 5.A. The Trustee has powers to manage the Trust, including the power to invest or not invest the Trust 
property and exercise sole discretion over disbursement decisions. Master Trust, art. 11.1, 11.7; see also art. 
13.1, 13.2, Joinder Agreement, art. VII. The Trustee also has the power to designate a successor Trustee if 
one is required. Master Trust, art. 16.3.  

3. Separate Accounts, Pooled for Investing 

To be a pooled trust, the trust must maintain a separate account for each beneficiary. 42 U.S.C. § 
1396p(d)(4)(C)(ii); see also POMS SI 01120.203.D.4. However, “for purposes of investment and 
management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); see also POMS SI 
01120.203.D.4. This requirement is further reflected in POMS, which notes that “the trust must be able to 
provide an individual accounting for each individual.” POMS SI 01120.203.D.4.  

The Master Trust contains these requirements. The Master Trust states that the NFSNI Trust may pool 
together the assets in all of the sub-accounts for investment and management purposes, but that each sub-
account constitutes a separate account. Master Trust, art. 2. The Master Trust also states that contributions; 
deductions and disbursements; earning and losses; and all other expenses specific to each beneficiary shall 
be recorded and accounted for separately for each beneficiary. Master Trust, art. 2  

4. Established for the Sole Benefit of the Disabled Individual 

The next requirement for a pooled trust is that the trust account is “established solely for the benefit of 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 01120.203.D.5 (trust 
“must be established for the sole benefit of the disabled individual.”). The statute does not provide 
guidance on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining this term). 
But POMS explains that a trust is “established for the sole benefit of an individual” when it “benefits no 
one but that individual, whether at the time the trust is established or at any time for the remainder of the 
individual’s life.” POMS SI 01120.201.F.1.  

The trust may pay third parties for goods or services for the beneficiary and still be for the “sole benefit” of 
the beneficiary. POMS SI 01120.201.F.3.a. The trust may pay certain travel expenses for the beneficiary’s 
medical treatment. POMS SI 01120.201.F.3.b. The trust also may “provide for reasonable compensation for 
a trustee(s) to manage the trust, as well as reasonable costs associated with investment, legal or other 
services rendered on behalf of the individual with regard to the trust.” POMS SI 01120.201.F.4.  

The NFSNI Trust does not meet this definition. The Master Trust states that “[a]ll disbursements made by 
the Trustee shall be for the sole benefit of the Beneficiary” and the Joinder Agreement contains similar 
language. Master Trust, art. 13.3; Joinder Agreement, art. VI. This language is compliant with the statute.  
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However, the NFSNI Trust contains a problematic termination clause. The termination clause allows for 
transfer to “a qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust.” Master Trust, art. 16.1. This provision is not compliant with the sole benefit requirement. 
First, the term “qualified” is not sufficiently clear. Additionally, even if it were clear that qualified 
indicated compliance with the law and policy relevant to the agency’s evaluation, the statement could 
contemplate not only the possibility of transfer to a (d)(4)(C) trust (account) but also the possibility of 
transfer to a (d)(4)(A) trust (“a qualified private . . . special needs trust”). To the extent that that is the 
intended meaning, the POMS does not allow for transfer to a (d)(4)(A) trust. See POMS SI 01120.199.F.2. 
Further, the Trust provides that Idaho law governs trust termination and its effect on resource eligibility, 
Master Trust at 15.3, but Idaho law does not restrict decanting of a (d)(4)(C) trust into another Medicaid 
payback trust. For these reasons, the Master Trust and the Joinder Agreement are not sufficiently specific to 
comply with the statute and agency policy.  

Accordingly, the NFSNI Trust does not satisfy the fourth requirement for pooled trusts. 

5. Established Through the Actions of the Individual, Parent, Grandparent, Legal Guardian, or Court 

To qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6. [the father] executed a joinder agreement, which established the claimant’s 
account in the NFSNI Trust. See Joinder Agreement, art. II.B, and at 17. [Name redacted] is the parent of 
the claimant, who was a minor when [the parent] executed the Joinder Agreement. Joinder Agreement, art. 
II.B. Therefore, the NFSNI Trust meets the fifth requirement.  

6. Remaining Amounts Paid to the State  

Sixth, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 
are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 
amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State 
plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8.  

The NFSNI Trust does not meet this requirement. The Master Trust and the Joinder Agreement provide that 
to the extent that amounts remaining in the sub-account upon the death of the Trust Beneficiary are not 
retained by the Trust, the Trust will pay the State, or states as may be the case, from such remaining 
amounts in the sub-account, equal to the total amount of government assistance benefits paid to or on 
behalf of the Trust Beneficiary during the Beneficiary's lifetime. See Master Trust, art. 14; see also Joinder 
Agreement, art. IV.  

Thus, the NFSNI Trust does not meet the Medicaid reimbursement requirement in POMS SI 
01120.203.D.8 because the lifetime spending limit restricts the amount paid back to the states to funds 
conceivably less than the “total amount” contemplated by Section 1396p(d)(4)(c). Since a beneficiary could 
conceivably have received services prior to their death that are due to be paid by the State of Idaho but have 
not yet been paid, the lifetime spending limit prevents the Trust from meeting the Medicaid reimbursement 
requirement. Except for the lifetime spending limit emphasized above, Section 14 is otherwise consistent 
with the requirements in POMS SI 01120.203.D.8.  

CONCLUSION 

In sum, the NFSNI Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203.D. Accordingly, the NFSNI Trust must be evaluated under POMS SI 01120.201.  

----------------------------------------------------------------------------------------------------------- 
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PS 01825.017 Indiana       TN 162 (09-19) 
A. CPM 19-105 Whether the National Foundation for Special Needs Integrity 
Pooled Trust is a Resource for SSI Purposes  

August 21, 2019 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines whether The National Foundation for Special 
Needs Integrity, Inc., (NFSNI) Pooled Trust for the State of Indiana (the Trust) complies with pooled trust 
policy. The RCC finds that the trust does not comply with pooled trust requirements. Specifically, it does 
not meet the statutory requirements regarding management of pooled trusts by non-profit entities.  

2. Opinion  

You asked whether The National Foundation for Special Needs Integrity, Inc., (NFSNI) Pooled Trust for 
the State of Indiana (the Trust) is in compliance with the procedures governing the agency’s pooled trust 
policy. For the reasons discussed below, we conclude that the NFSNI Trust does not comply with pooled 
trust policy because multiple Trust provisions are inconsistent with the statutory requirements regarding 
management of pooled trusts by non-profit entities. If these defects in the Trust were cured, however, the 
Trust would meet the pooled trust exception to counting trust funds as a resource under 42 U.S.C. § 
1396p(e). The Trust sub-accounts also would not be considered resources under the regular resource rules.  

BACKGROUND 

The NFSNI, an Indiana non-profit organization, established and manages the Trust, serving as the Trustee. 
See Declaration of Trust (“Decl. of Trust”), Introduction & Recitals, p.1. NFSNI first established the Trust 
on January 16, 2008, and the Trust was amended and restated in 2009. Decl. of Trust, Introduction, p.1. 
While NFSNI is named as the Trustee, the definition of “Trustee” in the Declaration of Trust also includes 
“its successor(s) in interest and capacity” and “shall include one or more Co-Trustee(s), if such Co-Trustees 
in the future be named as may be necessary or advisable.” Decl. of Trust, Art. 5(B). There is no 
requirement that a Co-Trustee or a Successor Trustee be a non-profit organization.  

As set forth in Article 11 of the Declaration of Trust, the Trustee, as defined above, “shall have all of the 
powers provided for by the applicable Trust Codes, Fiduciary Acts, Prudent Investor Acts . . . including, 
but not limited to: (1) the power to act as Trustee; (2) the power to invest or not to invest the Trust 
property; . . . [and] (7) the power to exercise sole and absolute discretion over the decision to make a 
disbursement or not to make a disbursement, as may be requested by the Grantor/Beneficiary.” Decl. of 
Trust, Art. 11. The Declaration of Trust makes clear that the Trustee exercises “sole and unqualified 
discretion” to “disburse trust income or principal on behalf of the Beneficiary as it deems necessary and as 
advisable.” Decl. of Trust, Art. 13, § 13.2. Along the same lines, the Trustee retains ultimate authority and 
discretion to invest the Trust property. Decl. of Trust, Art. 13, § 13.1.  

The Trust consists of separate, individual sub-accounts that are established and managed for the sole 
benefit of the specified beneficiary, but the Trust assets are pooled for purposes of management and 
investment. Decl. of Trust, Art. 2; see also Joinder Agreement, Art. VI. The individual beneficiaries of the 
Trust are disabled persons, as defined in 42 U.S.C. § 1382c(a)(3). Decl. of Trust, Art. 5(D). According to 
the Declaration of Trust, the individual beneficiaries are the sole recipients of services and benefits of their 
Trust sub-accounts, which are created by a grantor. Decl. of Trust, Art. 2; Art. 5(C) & (D). A “Grantor” is 
defined as “the person, or that person’s guardian, parent, grandparent, or pursuant to court order, whose 



 62 

money will be funding the trust account solely for his or her benefit.” Decl. of Trust, Art. 5(C). The 
individual sub-accounts are established by executing a separate “Joinder Agreement” (the Joinder 
Agreement). Decl. of Trust, Art. 5(F) & Art. 8; see also Joinder Agreement.  

The Trust and the individual sub-accounts are established “to supplement, not supplant,” any means-tested 
government assistance programs for which an individual beneficiary receives or is eligible. Decl. of Trust, 
Art. 6 & Art. 13, §§ 13.3 & 13.4. Further, the Declaration of Trust specifies that it will not be used for basic 
medical care, food, or shelter and that the Trustee is expressly prohibited from making any disbursements 
from the Trust that would jeopardize any government benefits or public assistance that an individual 
beneficiary receives or is eligible to receive. Id. The Declaration of Trust also provides that:  

The costs and expenses incurred by the Trustee for extraordinary administrative expenses or for 
the legal defense of the Trust Pool shall be apportioned pro-rata to all Sub-Accounts. In the event 
of extraordinary administrative expenses or legal challenge to one specific Sub-Account, such 
costs and expenses shall be borne by the specific Sub-Account requiring such extraordinary 
administrative expenses or that is the target of the claim, litigation or challenge brought against 
it—unless such issue requiring extraordinary administrative expenses or such claim, litigation, or 
challenge potentially may materially affect the integrity or administration of other sub-accounts, in 
which case said costs shall be apportioned pro-rata between all sub-accounts that may be 
materially affected by said issue giving rise to extraordinary administrative expenses or said claim, 
litigation or challenge.  

Decl. of Trust, Art. 10, § 10.4. 

If the Trustee has reasonable cause to believe that the Trust or trust income or principal is or may become 
liable for basic maintenance, the Trustee may, in its sole discretion, transfer the assets in the beneficiary’s 
sub-account to a “qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust.” Id.  

Pursuant to the Declaration of Trust, the “Trust property is legally unavailable to the Beneficiary, and the 
Beneficiary has no legal right to compel any disbursement or distribution from the Trust for any reason 
whatsoever, or to otherwise control or direct the actions of the Trustee, said Trustee acting under its sole, 
absolute, and unqualified discretion” (emphasis in original).Decl. of Trust, Art. 9, § 9.2; see also Art. 13, § 
13.2.  

The Declaration of Trust also states that the Trust is irrevocable and that the Trust property “shall not be 
refundable under any circumstances whatsoever.” Decl. of Trust, Art. 7. The Declaration of Trust also 
contains a spendthrift provision, that provides that “[n]o portion of the Trust Corpus or trust Sub-Account 
of any Beneficiary, whether in principal or in income, shall be assigned, pledged, promised, transferred, 
bequeathed or sold in any manner by any Beneficiary.” Decl. of Trust, Art. 9, § 9.1.  

If the Trust terminates due to the resignation or dissolution of NFSNI, the Trustee “shall designate a 
successor Trustee.” Decl. of Trust, Art. 16, § 16.3. The Declaration of Trust also establishes a specific 
termination date—January 1, 2095—to comply with the rule against perpetuities. Decl. of Trust, Art. 16, § 
16.2. Upon its termination on the designated date in 2095, the Trustee “shall distribute all Trust Property to 
[NFSNI] or its successor(s) in name and/or interest shall create a new Declaration of Trust immediately 
following the termination . . . contributing to the new Trust all property distributed to [NFSNI] or its 
successor(s) in name and/or interest from the terminating Trust.” Id. Under this termination provision, the 
new Trust “shall have identical terms as this Declaration of Trust, with the same Grantor/Beneficiaries 
having benefits from the same Trust Sub-Accounts as the terminating Trust.” Id.  

Upon termination of a Trust sub-account due to the death of a beneficiary, the Declaration of Trust 
provides that the Trust “shall not retain more than fifty percent (50%) of any assets remaining” in the sub-
account. Decl. of Trust, Art. 14. To the extent that assets are not retained by the Trust, the “first payee” is 



 63 

any state which will be reimbursed for any amount that the state has paid “on behalf of the Beneficiary 
during the Beneficiary’s lifetime.” Id. This provision also specifies that if the beneficiary “has received 
Medicaid benefits in more than one state, each state that has provided benefits shall be repaid” and, if there 
are insufficient funds, each state will receive its proportionate share. Id. Furthermore, the state(s) “shall 
have priority of payment over any other debts and administrative expenses, except those listed in SSA 
P.O.M.S. SSI SI § 01120.203.B.3.a.” Id. Finally, if any assets remain in the sub-account after the above 
payments are made, “such balance shall be forwarded to the Secondary Remainder Beneficiary(ies) 
designated in the Beneficiary’s Joinder Agreement.” Id.; see also Joinder Agreement, Art. IV & V.  

DISCUSSION 

A. Statutory Resource Rules  

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, if a trust meets the criteria of 
either an individual special needs trust under 42 U.S.C. § 1396p(d)(4)(A) or a pooled trust under § 
1396p(d)(4)(C), the trust is excluded from this rule. See POMS SI 01120.203.  

Here, even if the trust is irrevocable, the statutory resource rules would apply because the Trustee has 
discretion to use the income and the principal in the individual sub-accounts for the benefit of the 
beneficiary for whom the sub-account was established. Decl. of Trust, Art. 11, Art. 12, Art. 13. Thus, to the 
extent that sub-accounts are self-funded by the disabled individual, where the disabled individual’s assets 
were first added to the Trust on or after January 1, 2000, the assets would be resources under the statutory 
provisions, unless the pooled trust exception applies.  

In order to qualify for the pooled trust exception, the Trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan.  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, the Trust does not appear to meet the first and third conditions of the pooled trust exception, but 
would meet the other criteria for the exception.  

1. The Trust, as Amended, Does Not Satisfy the Requirements Regarding Management by a Non-Profit 
Organization Because a For-Profit Entity Could Be Named as Successor Trustee or as Coequal Co-Trustee.  

The Trust was established by NFSNI, which is a non-profit organization. Decl. of Trust, Introduction, 
Recitals, and Art. 5(B). NFSNI also serves as the Trustee, or manager, of the Trust. Id. However, the 
Trustee has authority to appoint Co-Trustees or Successor Trustees, and there is no requirement that a Co-
Trustee or Successor Trustee be a non-profit organization. Decl. of Trust, Art. 5(B) & Art. 11(6); see also 
Decl. of Trust, Art. 16, §§ 16.1 & 16.3. And it appears from the Declaration of Trust that any Co-Trustee 
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exercises congruent powers to that of the Trustee, as the definition of “Trustee” includes any Co-
Trustee(s).[1] See id. We are concerned that NFSNI could, under the terms of the trust, name a for-profit 
entity as Successor Trustee or Co-Trustee, which would violate the non-profit management requirement of 
the pooled trust exception.  

The language in Article 16.1 is also problematic. It provides that the Trustee could transfer a beneficiary’s 
funds into “a qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust” (emphasis added). Decl. of Trust, Art. 16, § 16.1. This language is ambiguous and could be 
read to allow for transfer of the beneficiary’s funds into a private special needs trust at the discretion of the 
Trustee. Since the Trust will need to be amended to qualify for the pooled trust exception, we recommend 
that the agency instruct the organization to clarify this provision, as well.  

Along the same lines, the Declaration of Trust also provides for early termination of the Trust on a 
designated date—January 1, 2095—to avoid the rule against perpetuities. Decl. of Trust, Art. 16, § 16.2. 
This provision permits NFSNI to distribute all of the Trust property to NFSNI “or its successor(s),” and 
does not specify that the “successor(s)” must be a qualifying non-profit special needs pooled trust under § 
1917(d)(4)(C). Id. The provision states that NFSNI or its Successor Trustee “shall create a new Declaration 
of Trust immediately” under “identical terms as this Declaration of Trust.” Id. However, the current 
Declaration of Trust does not properly limit Successor Trustees to qualifying non-profit managers. 
Therefore, the provisions regarding re-creating the trust in 2095 also potentially run afoul of the 
requirement that the Trust be managed by a non-profit organization and should be addressed.  

We acknowledge that the Trust Declaration includes a provision stating that “[t]o the extent that any 
provision contained within this Declaration of Trust, or the Joinder Agreement that incorporates it by 
reference, is deemed by any governmental authority to invalidate, reduce or disqualify any Beneficiary 
from eligibility for governmental assistance, said provision shall be interpreted in its broadest sense, or 
limited in scope, or rendered void ab initio to the extent necessary to avoid Beneficiary’s disqualification 
from, or reduction in, Governmental Assistance.” Decl. of Trust, Art. 15, § 15.6. However, SSA policy 
states that, for SSI resource counting purposes, a null and void clause does not cure an otherwise defective 
trust instrument. See POMS SI 01120.227(D). Therefore, the null and void clause in this trust does not cure 
the defective provisions regarding the ability to appoint for-profit Co-Trustees or Successor Trustees.  

2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes.  

The Trust maintains separate sub-accounts for each individual beneficiary but pools the accounts for 
purposes of investment and management. Decl. of Trust, Art. 2.  

3. Trust Sub-Accounts Are Not Established Solely for the Individual Beneficiary’s Benefit Because 
Account Funds Could Be Transferred to a Non-Qualifying Trust During the Lifetime of the Beneficiary. 

The Declaration of Trust specifies that the individual Trust sub-accounts are maintained for the sole benefit 
of the individual beneficiaries. Decl. of Trust, Art. 6, Art. 13, § 13.3. However, the Trust contains two early 
termination provisions that potentially run afoul of the agency’s policy regarding disposition of funds when 
a trust is terminated during the life of the beneficiary. Both appear to suffer from the same problem in that 
they do not appear to clearly limit transfer of the Trust funds to another qualifying non-profit organization.  

Where a trust can be terminated during a beneficiary’s lifetime, the following criteria must be met: (1) the 
State(s) receives all amounts remaining in the trust up to an amount equal to the amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s); (2) after payment of allowable 
administrative expenses, all remaining funds are distributed to the trust beneficiary, and (3) the power to 
terminate is given to someone other than the trust beneficiary. See POMS SI 01120.199(F)(1); see also 
POMS SI 01120.203(B)(2)(e) (the pooled trust exception does not apply if the trust account “allows for 
termination of the trust account prior to the individual’s death and payment of the corpus to another 
individual or entity”). An early termination clause, however, need not meet the foregoing criteria if it solely 
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allows for a transfer of the beneficiary’s assets from one § 1917(d)(4)(C) qualifying pooled trust to another 
§ 1917(d)(4)(C) qualifying pooled trust. See id.  

As discussed above, if the Trustee has reason to believe that the Trust may become liable for basic 
maintenance and support costs during the lifetime of the beneficiary, the Trustee may transfer the assets in 
a beneficiary’s sub-account “to a qualified private or geographically appropriate and qualified not-for-profit 
pooled special needs trust.” Decl. of Trust, Art. 16, § 16.1(emphasis added). As noted above, the language 
of this provision is somewhat confusing and could be read to allow the Trustee to transfer funds to a private 
trust that is not managed by a non-profit entity. In addition, the Declaration of Trust also provides for early 
termination of the Trust on a designated date—January 1, 2095—to avoid the rule against perpetuities. 
Decl. of Trust, Art. 16, § 16.2. This could conceivably terminate the Trust during the lifetime of a 
beneficiary. Id. Because this provision permits NFSNI to distribute all of the Trust property to NFSNI “or 
its successor(s),” the provision violates the agency’s guidance regarding early termination because the 
Declaration of Trust does not specify that the “successor(s)” must be a qualifying non-profit special needs 
pooled trust under § 1917(d)(4)(C). Id. The provision does state that NFSNI or its Successor Trustee “shall 
create a new Declaration of Trust immediately” under “identical terms as this Declaration of Trust.” Id. 
However, because this Declaration of Trust does not properly limit Successor Trustees to qualifying non-
profit managers, it appears that this may run afoul of the early termination exception that funds be 
transferred into another qualifying special needs pooled trust. However, assuming the Trust is amended to 
ensure that the Trust is managed by a for-profit organization, as indicated above, this should also address 
the issues with the early termination provisions.  

We note that the Trust also includes a provision that allows NFSNI to apportion extraordinary expenses or 
legal fees for the defense of the Trust Pool as a whole among all Trust sub-accounts. Decl. of Trust, Art. 10, 
§ 10.4. If there are extraordinary expenses or a legal challenge attributable to a specific sub-account, that 
sub-account will bear the expenses or costs, unless the Trustee determines that the expenses or costs “may 
materially affect the integrity or administration of other sub-accounts, in which case said costs shall be 
apportioned pro-rata between all sub-accounts that may be materially affected by said issue giving rise to 
extraordinary administrative expenses or said claim, litigation, or challenge.” Decl. of Trust, Art. 10, § 
10.4. Since a beneficiary’s funds would only be used if that particular beneficiary would be materially 
affected, this would satisfy the requirement that funds be used for the sole benefit of that individual. Thus, 
this Trust is not like other trusts, where the trustee could apportion such costs among beneficiaries who 
were not affected. Cf. POMS PS 01825.017(A)(2)(a)(3) (May 14, 2018) (PS 18-085 Review of the 
Southwestern Indiana Regional Council on Aging, Inc. Pooled Trust); POMS PS 01825.011(E)(2), (G)(2) 
(PS 16-172 and PS 17-026 opinions regarding the Florida Public Guardianship Pooled Special Needs Trust) 
(Aug. 5, 2016, and Dec. 16, 2016).  

4. Trust Sub-Accounts Are Established by the Individual, Parent, Grandparent, Legal Guardian, or Court. 

The Declaration of Trust provides that each Trust sub-account is established by the individual, parent, 
grandparent, legal guardian, or a court. Decl. of Trust, Art. 5(C); see also Joinder Agreement, Art. II.  

5. The Trust’s Termination Provision Upon the Death of the Beneficiary Meets the Requirements 
Regarding State Medicaid Reimbursements.  

According to the agency’s policies, to qualify for the pooled trust exception, the Trust must contain 
“specific language that provides that, to the extent that amounts remaining in the individual’s account upon 
the death of the individual are not retained by the trust, the trust will pay to the State(s) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the individual under the State Medicaid plan(s).” POMS SI 01120.203(D)(8). To the extent that the Trust 
does not retain the funds in the account, the state must be listed as the first payee and have priority over 
payment of other debts and administrative expenses. Id.  
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Here, NFSNI’s Trust complies with the state reimbursement requirements. See Decl. of Trust, Art. 14. As 
noted above, upon the death of a beneficiary, the Declaration of Trust provides that the Trust “shall not 
retain more than fifty percent (50%) of any assets remaining” in the sub-account. Decl. of Trust, Art. 14. 
This is permissible under POMS SI § 01120.203(D)(1) and (8). To the extent that assets are not retained by 
the Trust, the Declaration of Trust specifies that the “first payee” is any state which will be reimbursed for 
any amount that the state has paid “on behalf of the Beneficiary during the Beneficiary’s lifetime.” Decl. of 
Trust, Art. 14.The termination provision further specifies that if more than one state paid Medicaid benefits 
on behalf of the beneficiary, each will be repaid the full amount (or, if there are insufficient funds, each will 
receive its proportionate share). Id. According to the Declaration of Trust, the state(s) “shall have priority 
of payment over any other debts and administrative expenses, except those listed in SSA P.O.M.S. SSI SI § 
01120.203.B.3.a.” Id. (The current POMS provision listing allowable payments is in POMS SI 
01120.203(E).)  

B. The Regular Resource Rules  

If NFSNI is able to cure the above defects and qualify the Trust for the pooled trust exception, the regular 
resource rules in POMS SI 01120.200 would also apply to determine whether a Trust sub-account would be 
considered a resource. See 42 U.S.C. § 1382b(e)(1); POMS SI 01120.203(A), (I)(3)(Step 7); POMS SI 
1120.200(D)(1)(a). Under the regular resource rules, the trust principal will be a resource if the individual 
can (1) revoke or terminate the trust and then use the assets to meet his needs for food or shelter, or (2) 
direct the use of the trust principal for his support and maintenance under the terms of the trust. POMS SI 
01120.200(D)(1)(a). In addition, the individual’s beneficial interest in the trust is a resource if it can be 
sold. Id.  

The NFSNI Trust states that it is irrevocable, and that Trust beneficiaries cannot revoke their contributions 
to the Trust. See Decl. of Trust, Art. 7. However, under Indiana law, when a grantor is the sole beneficiary 
of a trust, the trust is deemed to be revocable even if the trust document states it is irrevocable, unless the 
settlor identified valid residual beneficiaries.[2] See POMS SI CHI01120.200.C; Rest. (2d) of Trusts § 339. 
Here, the pooled trust is a beneficiary of each account, since it may retain up to 50% of remaining assets on 
the death of the beneficiary. In addition, the Joinder Agreement directs the grantor of each Trust sub-
account to identify residual beneficiaries in the event there remain funds for distribution upon the 
beneficiary’s death. See Joinder Agreement, Art. V. Therefore, Trust beneficiaries would be unable to 
revoke their accounts.  

In addition, under the terms of the Declaration of Trust, the beneficiary has no power to compel the Trustee 
to pay for her support and maintenance or to direct the use or disbursements from her sub-account. See 
POMS SI 01120.200.D A beneficiary can neither demand payments nor direct the use of the Trust funds for 
her support and maintenance, as NFSNI, acting in its powers as Trustee, has sole discretion in making all 
distributions from the Trust. Decl. of Trust, Art. 6, Art. 7, Art. 9, Art. 11, Art. 13, § 13.2.  

The Declaration of Trust includes a spendthrift provision that provides, in part, that “[n]o portion of the 
[trust] of any Beneficiary, whether in principal or in income, shall be assigned, pledged, promised, 
transferred, bequeathed or sold in any manner by any Beneficiary.” Decl. of Trust, Art. 9, § 9.1. Under 
Indiana law, when a grantor is also a beneficiary of a trust, a spendthrift provision will not prevent creditors 
from satisfying claims from the grantor’s beneficial interest in the trust. See Ind. Code Ann. § 30-4-3-2(b) 
(West). The statute does not give transferees for value the right to reach the assets.[3] Therefore, a 
beneficiary of the Trust could not sell their interest in the Trust. Thus, under the regular resource rules, an 
account in the pooled trust would not be a resource.  

CONCLUSION 

For the reasons discussed above, we conclude that the NFSNI Trust does not meet the requirements for the 
pooled trust exception. However, if the Trust were amended to correct the issues identified above, the Trust 
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would meet the pooled trust exception. Furthermore, the accounts would not be considered resources under 
the regular resource rules.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.039 Ohio 
C. CPM 20-036 Whether the National Foundation for Special Needs Integrity 
Pooled Trust is a Resource for SSI Purposes  

April 10, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the National Foundation for Special Needs 
Integrity Pooled Trust for the State of Ohio (the Trust) to determine whether it is in compliance with the 
procedures governing the agency’s trust policy. The RCC concludes that the Trust does not comply with 
the agency’s trust policy. Among the key deficiencies are issues regarding management of pooled trusts by 
non-profit associations and that an individual’s sub-account funds could be transferred to a non-qualifying 
trust during the lifetime of the beneficiary.  

2. Opinion  

QUESTION 

You asked whether the National Foundation for Special Needs Integrity Pooled Trust for the State of Ohio 
(the Trust) is in compliance with the procedures governing the agency’s trust policy.  

 SHORT ANSWER 

For the reasons discussed below, we conclude that the Trust does not comply with the agency’s trust policy 
because multiple Trust provisions are inconsistent with the statutory requirements regarding management 
of pooled trusts by non-profit associations and an individual’s sub-account funds could be transferred to a 
non-qualifying trust during the lifetime of the beneficiary. As such , a sub-account in the Trust would be 
considered a resource for SSI purposes.  

 BACKGROUND 

The National Foundation for Special Needs Integrity, Inc. (NFSNI), an Indiana non-profit organization, 
established and manages the Trust, serving as the Trustee. See Declaration of Trust (Decl. of Trust), 
Introduction, Recitals, Art. 2(2). NFSNI first established the Trust on May 14, 2008, and the Trust was 
amended and restated in July 2008 and again, most recently, on December 9, 2009. Decl. of Trust, 
Introduction. NFSNI has submitted the Declaration of Trust and Joinder Agreement for the agency’s 
review.  

While NFSNI is named as the Trustee, the definition of “Trustee” in the Declaration of Trust also includes 
“its successor(s) in interest and capacity” and “shall include one or more Co-Trustee(s), if such Co-Trustees 
in the future be named as may be necessary or advisable.” Decl. of Trust, Art. 5(B). NFSNI retains the right 
to remove any Co-Trustee, and there is no requirement that a Co-Trustee or a Successor Trustee be a non-
profit organization. Decl. of Trust, Art. 5(B), § 16.3.  
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As set forth in Article 11 of the Declaration of Trust, the Trustee, as defined above, “shall have all of the 
powers provided for by the applicable Trust Codes, Fiduciary Acts, Prudent Investor Acts . . . including, 
but not limited to: (1) the power to act as Trustee; (2) the power to invest or not to invest the Trust 
property; . . . [and] (7) the power to exercise sole and absolute discretion over the decision to make a 
disbursement or not to make a disbursement, as may be requested by the Grantor/Beneficiary.” Decl. of 
Trust, Art. 11. The Declaration of Trust makes clear that the Trustee exercises “sole and unqualified 
discretion” to “disburse trust income or principal on behalf of the Beneficiary as it deems necessary and as 
advisable.” Decl. of Trust, § 13.2; see also Joinder Agreement Art. VII. Along the same lines, the Trustee 
retains ultimate authority and discretion to invest the Trust property. Decl. of Trust, § 13.1.  

The Declaration of Trust states that the Trust is irrevocable and that the Trust property “shall not be 
refundable under any circumstances whatsoever.” Decl. of Trust, Art. 7. The Trust consists of separate, 
individual sub-accounts that are established only with the individual’s own assets. Decl. of Trust, Art. 2(5), 
5(C). The sub-accounts are maintained for the sole benefit of the specified beneficiary, but the Trust assets 
are pooled for purposes of management and investment. Decl. of Trust, Art. 2(3); see also Joinder 
Agreement, Art. VI. The individual beneficiaries of the Trust are disabled persons, as defined in 42 U.S.C. 
§ 1382c(a)(3). Decl. of Trust, Art. 5(D). According to the Declaration of Trust, the individual beneficiaries 
are the sole recipients of the services provided by the Trustee under their Trust sub-accounts, which are 
created by a grantor. Decl. of Trust, Art. 5(D). A “Grantor” is defined as “the person, or that person’s 
guardian, parent, grandparent, or pursuant to court order, whose money will be funding the trust account 
solely for his or her benefit.” Decl. of Trust, Art. 5(C); see also Decl. of Trust, Art. 2(4). The individual 
sub-accounts are established by executing a separate Joinder Agreement. Decl. of Trust, Art. 5(G), 8.  

The Trust and the individual sub-accounts are established “to supplement, not supplant,” any means-tested 
government assistance programs for which an individual beneficiary receives or is eligible. See Decl. of 
Trust, Art. 6, § 13.4. Further, the Declaration of Trust specifies that the assets in the Trust are not intended 
for basic support, maintenance or care of the beneficiary and that the Trustee is expressly prohibited from 
making any disbursements from the Trust that would jeopardize any government benefits or public 
assistance that an individual beneficiary receives or is eligible to receive. See Decl. of Trust, Art. 6, §§ 9.2, 
13.4. The Declaration of Trust also provides:  

The costs and expenses incurred by the Trustee in defending the Trust Pool may, at the absolute and sole 
discretion of the Trustee, be apportioned pro-rata to all individual Sub-Accounts. In the event of a 
challenge to one specific Sub-Account, such costs and expenses shall be borne by the specific Sub-Account 
that is the target of the claim, litigation or challenge brought against it.  

Decl. of Trust, § 10.4. 

If the Trustee has reasonable cause to believe that the Trust or trust income or principal is or may become 
liable for basic maintenance, the Trustee may, in its sole discretion, transfer the assets in the beneficiary’s 
sub-account to a “qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust.” Decl. of Trust, § 16.1.  

If the Trust terminates due to the resignation or dissolution of NFSNI, the Trustee “shall designate a 
successor Trustee.” Decl. of Trust, § 16.3. The Declaration of Trust also establishes a specific termination 
date—January 1, 2095—to comply with the rule against perpetuities. Decl. of Trust, § 16.2. Upon its 
termination on the designated date in 2095, the Trustee “shall distribute all Trust Property to [NFSNI] or its 
successor(s) in name and/or interest” and NFSNI or its successor(s) “shall create a new Declaration of 
Trust immediately following the termination . . . contributing to the new Trust all property distributed to 
[NFSNI] or its successor(s) in name and/or interest from the terminating Trust.” Id. Under this termination 
provision, the new Trust “shall have identical terms as this Declaration of Trust, with the same 
Grantor/Beneficiaries having benefits from the same Trust Sub-Accounts as the terminating Trust.” Id.  
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Upon termination of a Trust sub-account due to the death of a beneficiary, the Declaration of Trust 
provides that the Trust “shall not retain more than fifty percent (50%) of any assets remaining” in the sub-
account. Decl. of Trust, § 14.1; see also Joinder Agreement, Art. IV. Any assets retained by the trust “shall 
be used for the direct or indirect benefit of other beneficiaries of the trust; in furtherance of the trust’s 
charitable mission; to add disabled persons . . . who are indigent, as Beneficiaries of the trust; or to provide 
disabled persons . . . with equipment, medication, or other such services deemed suitable for such persons 
by the trustee.” Decl. of Trust, § 14.1; see also Joinder Agreement, Art. IV.  

To the extent that assets are not retained by the Trust, the “first payee” is “the Ohio Department of Job and 
Family Services (and any other state in its proportionate share as set forth below) . . . up to the full amount 
that the Ohio Department of Job and Family Services has spent on behalf of the Beneficiary during the 
Beneficiary’s lifetime, both before and after the creation of this trust, and shall have priority of payment 
over any other debts and administrative expenses, except those listed in S.S.A. P.O.M.S. SSI SI 
§01120.203.B.3.a.” Decl. of Trust, § 14.1; see also Joinder Agreement, Art. IV. The Declaration of Trust 
further states that if “the Beneficiary has received Medicaid benefits in more than one state, each state that 
has provided benefits shall be repaid, subject to Section 14.1,” and, if there are insufficient funds, each state 
will receive its proportionate share. Decl. of Trust, § 14.2; see also Joinder Agreement, Art. IV.  

Finally, if any assets remain in the sub-account after the above payments are made, “the remaining amounts 
shall be distributed in accordance with the Joinder Agreement under which the Beneficiary has enrolled in 
the pooled trust.” Decl. of Trust,§ 14.3; see also Joinder Agreement, Art. IV. In turn, the Joinder 
Agreement requires that the Beneficiary, upon enrollment, must designate “a specific individual person or 
entity (such as a specific charity, specific church, specific company, etc.)” to whom the Trust will “pay out 
the Remainder of your trust Sub-Account should there be any money left after all appropriate state 
Medicaid agencies have been reimbursed for the Medicaid services they have rendered to you during your 
lifetime.” Joinder Agreement, Art. V.  

 DISCUSSION 

A. Statutory Resource Rules 

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, if a trust meets the criteria of a 
pooled trust under 42 U.S.C. § 1396p(d)(4)(C), the trust is excluded from this rule. See POMS SI 
01120.203(D).  

Here, even if the Trust is irrevocable, the statutory resource rules would apply because the Trustee has 
discretion to use the income and the principal in the individual sub-accounts for the benefit of the 
beneficiary for whom the sub-account was established. Decl. of Trust, Art. 11, 12, 13. Thus, since the Trust 
sub-accounts are self-funded by the disabled individuals, the assets would be resources under the statutory 
provisions, unless the pooled trust exception applies.  

In order to qualify for the pooled trust exception, the NFSNI Trust must contain the assets belonging to a 
disabled individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
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5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

 Here, the Trust does not appear to meet the first and third conditions of the pooled trust exception, but 
satisfies the other three criteria.  

1. The Trust, as Amended, Does Not Satisfy the Requirements Regarding Management by a Non-Profit 
Association Because a For-Profit Entity Could Be Named as Successor Trustee or as Coequal Co-Trustee. 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for determining the amount of the trust corpus to invest, removing or replacing the 
trustee, making day-to-day decisions regarding the health and well-being of the beneficiaries, and 
determining whether to make discretionary disbursements from the trust. POMS SI 01120.225(D), (E).  

Here, the Trust was established by NFSNI, which is a non-profit organization. Decl. of Trust, Introduction, 
Recitals, Art. 2(2). NFSNI also serves as the Trustee, or manager, of the Trust. Decl. of Trust, Art. 5(B). 
However, the Trustee has authority to appoint Co-Trustees or Successor Trustees, and there is no 
requirement that a Co-Trustee or Successor Trustee be a non-profit organization. Decl. of Trust, Art. 5(B), 
11(6), § 16.3. And it appears from the Declaration of Trust that any Co-Trustee exercises congruent powers 
to that of the Trustee, as the definition of “Trustee” includes any Co-Trustee(s). Decl. of Trust, Art. 5(B).As 
such, a Co-Trustee, which could be a for-profit entity, would hold the same powers as the Trustee and 
could potentially execute core managerial duties. Therefore, we are concerned that NFSNI could, under the 
terms of the Trust, name a for-profit entity as Successor Trustee or Co-Trustee, which would violate the 
non-profit management requirement of the pooled trust exception.  

2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes. 

The Trust maintains separate sub-accounts for each individual Beneficiary but pools the accounts for 
purposes of investment and management. Decl. of Trust, Art. 2(3). This satisfies the second requirement of 
the pooled trust exception. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4).  

3. Trust Sub-Accounts Are Not Established Solely for the Individual Beneficiary’s Benefit Because 
Account Funds Could Be Transferred to a Non-Qualifying Trust During the Lifetime of the Beneficiary. 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The POMS states that the pooled trust exception does not apply if the trust 
account: (1) provides a benefit to any other individual or entity during the disabled individual’s lifetime; or 
(2) allows for termination of the trust account prior to the individual’s death and payment of the corpus to 
another individual or entity. POMS SI 01120.203(D)(5).  

Here, the Declaration of Trust specifies that the individual Trust sub-accounts are maintained for the sole 
benefit of the individual Beneficiaries. Decl. of Trust, Arts. 6 & Art. 13, § 13.3. And the provision 
regarding defending the Trust or Trust sub-account(s) appears to satisfy the sole benefit requirement 
because it does not provide a benefit to any other individual or entity during the beneficiary’s lifetime. That 
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provision states that if there is a legal challenge to a specific sub-account, that sub-account will bear the 
expenses and costs incurred in defending itself. Decl. of Trust, § 10.4.The same provision gives the Trustee 
“absolute and sole discretion” to apportion “pro-rata to all individual Sub-Accounts” the “costs and 
expenses incurred by the Trustee in defending the Trust Pool.” Id. Thus, a beneficiary’s funds would only 
be used if either the Trust Pool as a whole or his or her individual account was affected.  

However, the Trust contains two provisions that potentially run afoul of the agency’s policy regarding 
disposition of funds when a trust is terminated during the life of the beneficiary. Both appear to suffer from 
the same problem in that they do not appear to clearly limit transfer of the Trust funds to another qualifying 
non-profit organization. The POMS provides that where a trust can be terminated during a beneficiary’s 
lifetime, the following criteria must be met: (1) the State(s) receives all amounts remaining in the trust up to 
an amount equal to the amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s); (2) after payment of allowable administrative expenses, all remaining funds are 
distributed to the trust beneficiary, and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1). An early termination clause, however, need not meet the 
foregoing criteria if it solely allows for a transfer of the beneficiary’s assets from one § 1917(d)(4)(C) 
qualifying pooled trust to another § 1917(d)(4)(C) qualifying pooled trust. See POMS SI 01120.199(F)(2). 
In that case, the early termination clause must contain specific limiting language that precludes the early 
termination from resulting in disbursements other than to the secondary § 1917(d)(4)(C) trust or to pay for 
allowable administrative expenses listed in POMS SI 01120.199(F)(3) and SI 01120.201(F)(4). See id.  

The Declaration of Trust provides that if the Trustee has reason to believe that the Trust may become liable 
for basic maintenance and support costs during the lifetime of the Beneficiary, the Trustee may transfer the 
assets in a Beneficiary’s sub-account “to a qualified private or geographically appropriate and qualified 
not-for-profit pooled special needs trust.” Decl. of Trust, § 16.1 (emphasis added). The language of this 
provision is somewhat confusing, and does not specify that the pooled trust funds must only be transferred 
to another § 1917(d)(4)(C) trust or that the early termination must not result in disbursements other than to 
the secondary § 1917(d)(4)(C) trust or to pay for allowable administrative expenses. We recommend that 
the agency instruct the organization to amend this provision to comply with POMS SI 01120.199(F)(2).  

In addition, the Declaration of Trust provides for termination of the Trust on a designated date—January 1, 
2095—to avoid the rule against perpetuities. Decl. of Trust, § 16.2. This could conceivably terminate the 
Trust during the lifetime of a beneficiary. Upon termination, this provision requires NFSNI to first 
distribute all of the Trust property to NFSNI or its successor(s), which in turn “shall create a new 
Declaration of Trust immediately” under “identical terms as this Declaration of Trust” and contribute to the 
new Trust all property distributed to NFSNI or its successor(s) from the terminating Trust. Id. However, the 
early termination exception only allows funds to be transferred from one qualifying pooled trust to another 
qualifying pooled trust. POMS SI 01120.199(F)(2). Thus, the agency should instruct NFSNI to clarify this 
language as well.  

4. Trust Sub-Accounts Are Established Through the Actions of the Individual, Parent, Grandparent, Legal 
Guardian, or Court. 

The Declaration of Trust provides that each Trust sub-account is established by the individual, parent, 
grandparent, legal guardian, or a court. Decl. of Trust, Art. 2(4), 5(C); see also Joinder Agreement, Art. II. 
This satisfies the fourth requirement of the pooled trust exception. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS 
SI 01120.203(D)(6).  

5. The Trust’s Termination Provision Upon the Death of the Beneficiary Meets the Requirements 
Regarding State Medicaid Reimbursements.  

According to the agency’s policies, to qualify for the pooled trust exception, the Trust must contain 
“specific language that provides that, to the extent that amounts remaining in the individual’s account upon 
the death of the individual are not retained by the trust, the trust will pay to the State(s) from such 
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remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the individual under the State Medicaid plan(s).” POMS SI 01120.203(D)(8). To the extent that the Trust 
does not retain the funds in the account, the state must be listed as the first payee and have priority over 
payment of other debts and administrative expenses. Id.  

Here, the Trust complies with the state reimbursement requirements. See Decl. of Trust, Art. 14; Joinder 
Agreement, Art. IV. As noted above, upon the death of a beneficiary, the Declaration of Trust provides that 
the Trust “shall not retain more than fifty percent (50%) of any assets remaining” in the sub-account. Decl. 
of Trust, § 14.1. This is permissible under POMS SI 01120.203(D)(8). To the extent that assets are not 
retained by the Trust, the Declaration of Trust specifies that the “first payee” is “the Ohio Department of 
Job and Family Services (and any other state in its proportionate share . . .)” up to the full amount that any 
state has spent “on behalf of the Beneficiary during the Beneficiary’s lifetime.” Decl. of Trust, § 14.1.The 
termination provision further specifies that if more than one state paid Medicaid benefits on behalf of the 
Beneficiary, each will be repaid the full amount (or, if there are insufficient funds, each will receive its 
proportionate share). Decl. of Trust, § 14.2. According to the Declaration of Trust, the state(s) “shall have 
priority of payment over any other debts and administrative expenses, except those listed in SSA P.O.M.S. 
SSI SI § 01120.203.B.3.a.” Decl. of Trust, § 14.1. (The current POMS provision listing allowable payments 
is in POMS SI 01120.203(E).)  

In sum, we conclude that the NFSNI Pooled Trust for the State of Ohio does not meet the pooled trust 
exception set forth in 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203(D). Several of the Trust 
provisions are inconsistent with the statutory requirements regarding management of pooled trusts by non-
profit associations and the Trust Declaration allows for the possibility that an individual’s sub-account 
funds could be transferred to a non-qualifying trust during the lifetime of the beneficiary. Therefore, a sub-
account in the Trust would be considered a resource for SSI purposes.  

We acknowledge that the Declaration of Trust includes a provision stating that “[t]o the extent that any 
provision contained within this Declaration of Trust, or the Joinder Agreement that incorporates it by 
reference, is deemed by any governmental authority to invalidate, reduce or disqualify any Beneficiary 
from eligibility for governmental assistance, said provision shall be interpreted in its broadest sense, or 
limited in scope, or rendered void ab initio to the extent necessary to avoid Beneficiary’s disqualification 
from, or reduction in, Governmental Assistance.” Decl. of Trust, § 15.6. Further, the Trust Declaration and 
Joinder Agreement each contain a severability clause stating that “[a]ny article, section, clause, or provision 
. . . that is adjudicated, ruled, deemed, or otherwise declared to be invalid, void, voidable or otherwise 
unenforceable under the laws of any jurisdiction . . . shall be deemed void and inoperative, but such 
voidance and/or inoperation of any single article, section, clause or provision . . . shall not invalidated any 
other article, section, clause, or provision” in the Declaration of Trust or Joinder Agreement. Decl. of Trust, 
§ 15.4; Joinder Agreement, Art. IX(C). However, the POMS states that, for SSI resource counting 
purposes, a trust must meet all of the requirements of the agency’s trust policy without regard to the 
presence of a null and void or savings clause. See POMS SI 01120.227(D). Therefore, the null and void 
and savings clauses in this Trust do not cure the defective provisions identified above.  

CONCLUSION 

For the reasons discussed above, we conclude that the NFSNI Pooled Trust for the State of Ohio does not 
meet the requirements for the pooled trust exception. Therefore, a sub-account in the Trust would be 
considered a resource for SSI purposes.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.041 Oregon       TN 170 (12-19) 
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A. CPM 19-220 Analysis of Oregon Special Needs Trust as Amended  

Date: November 15, 2019 

NOTE: This opinion examines an amended version of a trust that the agency previously evaluated in a June 
26, 2019, opinion entitled, "CPM 19-088 Analysis of Oregon Special Needs Trust." Since the analysis from 
that prior opinion is included within this opinion, the prior opinion has been removed from the Program 
Operations Manual System (POMS). 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether amendments made to a trust that previously 
did not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D now enable 
the trust to qualify. The RCC concludes that the amendments resolve all of the problems and the amended 
trust now meets the necessary requirements. Therefore, the trust must be evaluated under POMS SI 
01120.200 to determine if it is a countable resource for Supplemental Security Income (SSI) purposes.  

2. Opinion  

QUESTION PRESENTED 

Does the Oregon Special Needs Trust, as amended, qualify as a pooled trust under 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203.D, such that the trust must be evaluated under POMS SI 
01120.200 to determine if it is a countable resource for Supplemental Security Income (SSI) purposes?  

BRIEF ANSWER 

Yes. The Oregon Special Needs Trust, as amended, qualifies as a pooled trust under 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203.D. if the proposed amendments are enacted. Accordingly, it must 
be evaluated under POMS SI 01120.200 to determine if it is a countable resource for SSI purposes.  

SUMMARY OF FACTS 

A~ (NH) is a disabled individual receiving SSI. See Joinder Agreement ¶ K.1. In March 2018, NH 
executed the Joinder Agreement with The Arc Oregon. Id. at 12-13. The Joinder Agreement defined NH as 
the “Beneficiary” and “Primary Representative.” Id. at ¶ D.3, E.1. By executing the agreement, NH 
enrolled in the Oregon Special Needs Trust. Id. at ¶ B. This established an individual trust account for NH. 
Id. at ¶ B. The Joinder Agreement states that the sub-trust account established is a pooled trust “created 
pursuant to 42 U.S.C. § 1396p(d)(4)(C).” Id. at ¶ B. The trust was funded by an inheritance payable to NH. 
Id. at ¶ F.1.  

In June 2019, OGC Seattle issued an opinion concluding that the Oregon Special Needs Trust did not 
qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). In August 2019, the ARC of Oregon sent SSA 
proposed amendments to the trust documents. Below we address the proposed amendments and whether 
they would cure the deficiencies noted in our earlier opinion.  

ANALYSIS 

A. To be a pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. § 1382(a)(1)(B) & (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
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01110.003(A). A trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) is considered to be a 
pooled trust, which must be evaluated under POMS SI 01120.200 to determine if it is a countable resource 
for SSI purposes.  

First, to be a pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 
1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and managed by a 
nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. Third, the 
association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for purposes of 
investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); 
accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for the benefit of the 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.5. Fifth, the 
trust account must be “established . . . by the parent, grandparent, or legal guardian of such individuals, by 
such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.6. Sixth, 
and finally, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the 
account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under 
the State plan . . . .” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8.  

B. The Oregon Special Needs Trust qualifies as a pooled trust. 

The Oregon Special Needs Trust, if amended as proposed, meets all six requirements for a pooled trust. 
Our analysis of the Oregon Special Needs Trust is based on the Master Trust Agreement, Oregon Special 
Needs Trust, with proposed amendments (“Master Trust Agreement 2019”); the Joinder Agreement – 1st 
Party for the claimant NH, dated March 2018 (“Joinder Agreement”); and the proposed Joinder Agreement 
Amendments. Also referenced below is the original Master Trust Agreement, dated November 25, 2015 
(“Master Trust Agreement (2015)”).  

1. Disabled Individual 

To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS SI 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes . . . .”).  

That requirement is satisfied here. NH is a disabled individual receiving SSI payments when enrolled in the 
trust. Joinder Agreement ¶ K.1. According to the Joinder Agreement, the sub-account may only be funded 
with the assets and/or income of the Beneficiary, NH. Id. at ¶ F.1. The Joinder Agreement indicates that the 
source of NH’s assets was an inheritance payable to her. Id. 

Notably, the Master Trust Agreement contemplates both first and third party trusts, and requires separate 
joinder agreements for each. Master Trust Agreement ¶¶ 1.1, 1.6. Specifically, the Master Trust Agreement 
indicates that the contributions involving funds of persons other than the beneficiary shall be made to a 
third-party trust. Master Trust Agreement ¶ 1.2. As the Joinder Agreement clearly states that it is a first 
party trust and only NH’s funds were used, the provision is not violated. Joinder Agreement ¶ A (defining 
first party trust), ¶ F.1 (stating source of trust assets is an inheritance payable to NH).  

Therefore, the Oregon Special Needs Trust, as amended, satisfies the first requirement. 

2. Established and Managed by a Nonprofit Association 

Second, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”). A nonprofit corporation may employ a for-profit entity as investment manager if 
the nonprofit corporation maintains ultimate managerial control over the Trust. POMS SI 01120.225.D. For 
example, the nonprofit must be responsible for determining the amount of the trust corpus to invest, 
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removing or replacing the trustee, and making the day-to-day decisions regarding the health and well-being 
of the trust beneficiaries. Id. 

This requirement is satisfied with the proposed amendments. The Master Trust Agreement is between The 
Arc of Oregon, Trustor, and Key Bank National Association, Trustee (KeyBank). Master Trust Agreement 
at 1. According to the Master Trust Agreement, “The Arc is an Oregon nonprofit corporation providing 
advocacy and other services to residents of Oregon with disabilities.” Id.[1] 

KeyBank is a for-profit entity.[2] The Master Trust Agreement notes that the Arc of Oregon has discretion 
to remove KeyBank as trustee. Id. at ¶ 4.4. The Arc of Oregon also has “absolute discretion” to direct trust 
fund distributions to the beneficiary. Id. at ¶¶ 2.2, 3.1; see also Joinder Agreement ¶ G.3. But, without the 
proposed amendments, the original Master Trust Agreement provides KeyBank with authority exceeding 
the limits set forth in POMS SI 01120.225.D. Specifically, the original Master Trust Agreement does not 
specify that the Arc of Oregon will retain responsibility for determining the amount of the trust corpus to 
invest. Master Trust Agreement (2015) ¶ 4.1; see POMS SI 01120.225.D.  

Furthermore, the original Master Trust Agreement outlines the powers of KeyBank and provides that 
KeyBank “shall have all the powers conferred upon a trustee” pursuant to the Oregon Uniform Trust Code. 
Master Trust Agreement (2015) ¶ 4.1 (citing Or. Rev. Stat. §§ 130.720, 130.725). This provision is 
problematic because the statute specifically grants a trustee powers of “management” of trust property. Or. 
Rev. Stat. § 130.720. The original Master Trust Agreement delegates all investment decisions to the 
Trustee. Master Trust Agreement (2015) ¶ 4.1(a). As noted above, to satisfy the pooled trust exception, the 
nonprofit corporation cannot delegate certain tasks that would amount to a relinquishment of managerial 
control.  

The amendment resolves our concern because it retains ultimate managerial control in the nonprofit. Under 
the amended agreement, the nonprofit determines how much of the trust corpus to invest. Master Trust 
Agreement ¶ 4.1. This brings the trust into alignment with POMS SI 01120.225.D. Further, the language 
about Oregon law has been revised. The new language states that KeyBank shall have all the powers 
conferred by the laws of Oregon, “subject to any restrictions contained in this agreement.” Id. ¶ 4.2. This 
language allows the nonprofit to retain sufficient managerial control.  

Therefore, the Oregon Special Needs Trust, as amended, satisfies the second requirement. 

3. Separate Accounts, Pooled for Investing 

Third, to be a pooled trust, the trust must maintain a separate account for each beneficiary. 42 U.S.C. § 
1396p(d)(4)(C)(ii); see also POMS SI 01120.203.D.4. However, “for purposes of investment and 
management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); see also POMS SI 
01120.203.D.4 (the “trust may pool the funds in the individual accounts . . . for purposes of investment and 
management of funds”). This requirement is further reflected in POMS, which notes that “the trust must be 
able to provide an individual accounting for each individual.” POMS SI 01120.203.D.4.  

The Oregon Special Needs Trust contains these requirements. According to its terms, “[e]ach trust 
established by one or more Donors for a particular Beneficiary shall be held and administered by Trustee as 
a separate account or ‘sub-trust’, but all such trust assets may be commingled by Trustee for investment 
and other purposes.” Master Trust Agreement ¶ 1.5. The Trustee must maintain accounting records for each 
sub-trust, and send them at least annually to each Beneficiary. Id. at ¶ 1.6.  

Given these provisions, the Oregon Special Needs Trust, as amended, meets the third requirement.  

4. Established for the Sole Benefit of the Disabled Individual 
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The fourth requirement for a pooled trust is that the trust account is “established solely for the benefit of 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 01120.203.D.5 (trust 
“must be established for the sole benefit of the disabled individual”). The statute does not provide guidance 
on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining this term). But 
POMS explains that a trust is “established for the sole benefit of an individual” when it “benefits no one but 
that individual, whether at the time the trust is established or at any time for the remainder of the 
individual’s life.” POMS SI 01120.201.F.1. The trust may pay third parties for goods or services for the 
beneficiary and still be for the “sole benefit” of the beneficiary. POMS SI 01120.201.F.3. The trust also 
may “provide for reasonable compensation for a trustee(s) to manage the trust and reasonable costs 
associated with investment, legal or other services rendered on behalf of the individual with regard to the 
trust.” POMS SI 01120.201.F.4.  

The Oregon Special Needs Trust partially meets this requirement. The Joinder Agreement states that 
“[d]istributions shall be made for the sole benefit of the Beneficiary.” Joinder Agreement ¶ G.1. The Master 
Trust Agreement states that the trust assets “shall apply for the benefit of each Beneficiary.” Master Trust 
Agreement ¶ 2.1. The Oregon Special Needs Trust also allows for “reasonable compensation” for the 
services of the Trustor and Trustee. Id. at¶ 4.8. This portion of the Oregon Special Needs Trust meets the 
requirement.  

Early termination is allowable under the pooled-trust exception so long as three criteria are met: (1) “[u]pon 
early termination (i.e., termination prior to the death of the beneficiary), the State(s), as primary assignee, 
would receive all amounts remaining in the trust at the time of termination up to an amount equal to the 
total amount of medical assistance paid on behalf of the individual under the State Medicaid plan(s);” (2) 
“[o]ther than payment for those expenses [for taxes, reasonable fees, and administrative expenses], no 
entity other than the trust beneficiary may benefit from the early termination (i.e., after reimbursement to 
the State(s), all remaining funds are disbursed to the trust beneficiary);” and (3) “[t]he early termination 
clause gives the power to terminate to someone other than the trust beneficiary.” POMS SI 01120.199.F.1 
(bold in original). The trust may pay taxes, reasonable fees, and administrative expenses before reimbursing 
any state(s) for medical assistance. POMS SI 01120.199.F.3.  

The original Oregon Special Needs Trust does not satisfy these criteria. The Master Trust Agreement 
(2015) gives the Trustor discretion to terminate the sub-trust in certain circumstances. Master Trust 
Agreement (2015) ¶ 2.4. Upon termination, in the original Trust Agreement, any remaining assets shall be 
distributed the same as they would be distributed upon the death of the beneficiary. Id. at¶ 2.3, 2.4. 
Specifically, the trust states that, upon the death of a beneficiary, any remaining funds from the individual 
trust account be distributed in a particular order:  

1. A percentage of any funds will be retained by the Trust pursuant to the current contractual 
agreement with the State of Oregon.[3] 

2. Any surplus funds will be paid to the State of Oregon, and if applicable, any other state, up to the 
amount of medical benefits paid on behalf of the Beneficiary. If funds are insufficient to repay all 
such states, distributions will be made in proportion to each state’s share of the total amount of 
medical assistance paid on behalf of the Beneficiary.[4] 

3. Any remaining funds go to the remainder beneficiaries, as designated in the Joinder Agreement.  

Id. at ¶ 2.3; Joinder Agreement ¶ J.  

Although it is permissible for the Trust to retain the assets in the beneficiary’s sub-account when the trust 
terminates due to death, 42 U.S.C. § 1396p(d)(4)(C)(iv), the Trust may not retain such assets during the 
beneficiary’s lifetime because doing so would constitute a benefit to someone other than the beneficiary, 
namely the Trust. POMS SI 01120.199.F.1, H.1. Further, this provision is invalid because, after each State 
Medicaid plan is reimbursed, any remaining funds go to third-party beneficiaries designated by the 
Beneficiary. Master Trust Agreement (2015) ¶ 2.3; Joinder Agreement ¶ J. Accordingly, the original 
Oregon Special Needs Trust contains an early termination provision that allows entities other than the 
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beneficiary to benefit from the trust, and does not satisfy the criteria of 42 U.S.C. § 1396p(d)(4)(C)(iii) and 
POMS SI 01120.199.F.1.  

The amendments resolve the deficiencies in the original. The early termination provision now allocates 
assets first to taxes, reasonably expenses associated with termination of the trust, and towards Medicaid 
reimbursement. Master Trust Agreement ¶ 2.4(a). After Medicaid payback, the assets are distributed to the 
trust beneficiary, or to another 42 U.S.C. § 1396p(d)(4)(C) trust belonging to the beneficiary. Master Trust 
Agreement ¶ 2.4(b).  

The original Joinder Agreement contains another problematic clause that comes into effect if the 
beneficiary moves to another state. Joinder Agreement ¶ G.4. The Joinder Agreement states distributions 
may cease until “appropriate arrangements can be made, within the sole discretion of the Trustor, 
including, but not limited to” transfer of assets to another comparable pooled trust. Id. (emphasis added). 
Because this clause contemplates total decanting, it is construed as an early termination provision. An early 
termination provision is allowed “if the clause solely allows for a transfer of the beneficiary’s assets from 
one Section 1917(d)(4)(C) trust to another Section 1917(d)(4)(C) trust.” POMS SI 01120.199.F.2. Here, 
however, the phrase “including, but not limited to” clause grants the Trustor sole discretion to act beyond 
transferring the assets to another pooled trust. In addition, the language in the Joinder Agreement 
contemplates transferring the trust assets “to a comparable 501(c)(3) tax-exempt pooled trust.” Joinder 
Agreement ¶ G.4(1). Without more, this description of the secondary trust does not meet the requirement 
that the secondary trust be a qualifying Section 1917(d)(4)(C) trust. See POMS SI 01120.199.F.2.  

The Joinder Agreement Amendments contain language that satisfies the statute. It specifically states that 
the “Trustee and Trustor will not transfer or permit the transfer of assets held in a Grantor’s sub-trust to 
another trust unless the receiving trust qualifies as pooled trust under U.S.C. § 1396p(d)(4)(C).” Joinder 
Agreement Amendments ¶ L.2(d). This revision eliminates the problematic language.  

Accordingly, the Oregon Special Needs Trust, as amended, satisfies the fourth requirement for pooled 
trusts.  

5. Established Through the Actions of the Individual, Parent, Grandparent, Legal Guardian, or Court 

Fifth, to qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or 
legal guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); 
accord POMS SI 01120.203.D.6. NH executed the Joinder Agreement to establish an individual trust 
account for herself. See Joinder Agreement at 12. Therefore, because NH herself established the individual 
trust account, Oregon Special Needs Trust, as amended, meets the fifth requirement.  

6. Remaining Amounts Paid to the State 

Sixth, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 
are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 
amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State 
plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8. Taxes and reasonable fees and 
costs may be paid before paying the state for medical assistance. See POMS SI 01120.203.E.1.  

The Oregon Special Needs Trust reflects this concept. Specifically, the trust states that on the beneficiary’s 
death, a percentage of funds will be retained by the Trust. Master Trust Agreement ¶ 2.3(a)(i); Joinder 
Agreement ¶ J.1. Then, surplus funds will be subject to recovery by the State of Oregon, and if applicable, 
any other state, up to the amount of medical benefits paid on behalf of the Beneficiary. Master Trust 
Agreement ¶ 2.3(a)(ii). To the extent funds “are insufficient to repay all such states, distributions will be 
made in proportion to each state’s share of the total amount of medical assistance paid on behalf of the 
Beneficiary.” Master Trust Agreement ¶ 2.3(a)(ii); see generally Joinder Agreement ¶ J.2.  

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203


 78 

This revised distribution scheme comports with the statute. Essentially, to the extent the Oregon Special 
Needs Trust does not retain funds, it distributes them to the states for medical assistance and then to any 
remaining beneficiaries. See id. Accordingly, the Oregon Special Needs Trust, as amended, satisfies the last 
requirement.  

CONCLUSION 

In sum, the Oregon Special Needs Trust, as amended, qualifies as a pooled trust under 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203.D. Accordingly, the Oregon Special Needs Trust must be 
evaluated under POMS SI 01120.200.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.020 Kentucky 
C. PS 19-095 Validity of a Purported Pooled Trust – Bluegrass Senior Assist 
Pooled Special Needs Trust  

Date: July 31, 2019 

1. Syllabus  

This Regional Chief Counsel opinion examines whether the Bluegrass Senior Assist Pooled Special Needs 
Trust (the Trust) is a valid pooled trust under section 1917(d)(4)(C) of the Social Security Act (Act) and the 
relevant Program Operations Manual System (POMS) provisions. The RCC concludes that the Trust does 
not comply with all the requirements because it does not require that the sub-account be established with 
the assets of the disabled individual and it contains an invalid early termination clause. The Trust’s joinder 
agreement also contains ambiguous language that must be revised before a determination can be made as to 
its policy compliance.  

2. Opinion  

QUESTION 

Whether Bluegrass Senior Assist Pooled Special Needs Trust (the Trust) is a valid pooled trust under 
section 1917(d)(4)(C) of the Social Security Act (Act) and the relevant Program Operations Manual System 
(POMS) provisions.  

SHORT ANSWER 

The Trust is not a valid pooled trust under section 1917(d)(4)(C) of the Act and the relevant POMS 
provisions.  

BACKGROUND 

Bluegrass Senior Assist, Inc. (Trustee) created the Trust. See Decl. of Trust Bluegrass Senior Assist Pooled 
Special Needs Trust (Trust Decl.), Art. 1. Trustee identifies itself as a non-profit corporation. Trust Decl, 
pmbl. The information provided includes a February 7, 2019 letter from the Internal Revenue Service (IRS) 
stating that Trustee is exempt from federal income tax under section 501(c)(3) of the Internal Revenue 
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Code, effective December 6, 2018. IRS Non-Profit Determination Letter. The IRS’ website also lists 
Trustee as a tax-exempt organization.[6] 

Beneficiaries of the Trust are persons with a disability as defined in § 1614(a)(3) of the Act and/or as 
determined by the state, and as qualified under § 1917(d)(4)(C) of the Act. Trust Decl., Art 4 (4). 
Beneficiaries are the sole recipients of the services provided by the Trustee under the Trust’s sub-accounts. 
Id. 

A “Grantor shall mean the individual as defined in 42 U.S.C. § 1382(a)(3):[7] the individual’s parent, 
grandparent, legal guardian or court who establishes the trust Sub-Account solely for the benefit of the 
individual with assets who is an individual qualified Beneficiary.” Trust Decl., Art. 4 (3). A Beneficiary 
and Grantor are the same person. Trust Decl., Art. 4 (3), (4).  

Neither the Trust nor the Joinder Agreement specify that the Trust will contain assets of disabled 
individuals. See Trust Decl.; Joinder Agreement. The Joinder Agreement explains what assets can be used 
to fund a sub-account, but does not state that such assets must be from a disabled individual. See Joinder 
Agreement, Exh. C.  

The Trust contains separate sub-accounts for each Beneficiary, which are pooled together and considered 
one entity for purposes of custody, management, and investment. Trust Decl., Art. 2. Each sub-account is 
administered for the sole benefit of the specific Beneficiary enrolled under the sub-account and all 
contributions, deductions, disbursements, investment earnings, losses, and incidental expenses specific to a 
Beneficiary are recorded and accounted for separately. Id. The Trust maintains records for each sub-
account and provides an individual accounting for each Beneficiary. Trust Decl., Art. 11 (11.2).  

It is the intent of the Trust to use the trust property and each individual sub-account to supplement, not 
supplant, means-tested government assistance programs. Trust Decl., Art. 6. The Trustee is prohibited from 
making any distribution from the Trust that would result in reduction or loss of any means-tested benefit for 
which the Beneficiary would otherwise be eligible, except to the extent the reduction in benefits would be 
less than the monetary value of the disbursement. Id. The Trustee is also prohibited from making any 
disbursement that would represent payment for a good or service being provided to the Beneficiary by any 
state or federal agency or department. Id. It is not the purpose or intent of the Trust to provide for any basic 
care, maintenance, or support. Id.; see alsoJoinder Agreement, Exh. B.  

The Trust specifies that all disbursements made by the Trustee must be for the sole benefit of the 
Beneficiary, as provided for by section 1917(d)(4)(C) of the Act and in accordance with the letter and the 
spirit of the laws of Kentucky. Trust Decl., Art. 14 (14.3); see alsoJoinder Agreement, Exh. B. The Trust 
provides that costs and legal expenses incurred by the Trustee for extraordinary administrative expenses for 
legal defense of the Trust pool shall be apportioned pro rata for all sub-accounts. Trust Decl., Art. 11 
(11.4). Further, the Trust states that in the event of extraordinary administrative expense or legal challenge 
to a specific sub-account, such costs and expenses shall be borne by the specific sub-account, unless such 
issue requiring extraordinary administrative expenses or such claim, litigation, or challenge potentially may 
affect the integrity or administration of other sub-accounts, in which case the costs and expenses are 
apportioned pro-rata among all sub-accounts that may be materially affected by such issue. Id. 

The Trust provides that, upon a Beneficiary’s death, termination of the Trust is governed by section 
1917(d)(4)(C)(iv) of the Act, POMS SI 01120.203.B.2.g, and POMS SI 01120.203.B.3. Trust Decl., Art 15 
(15.1). Specifically, the Trust provides that on the death of a Beneficiary or earlier termination of a 
Beneficiary’s sub-account, the Trustee shall first distribute to the Kentucky Department of Medicaid 
Services, then to any other state agency entitled to reimbursement from the remaining principal and 
income, up to the amount remaining in the trust, an amount equal to the total medical assistance paid on 
behalf of the Beneficiary by the Medicaid program. Id. 
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The Trust has a Joinder Agreement that contains ambiguous language regarding Medicaid repayment upon 
the death of a Beneficiary. See Joinder Agreement, Sched. C. The Joinder Agreement provides a “State 
Payback Option” that references “section 6.04” of the Master Trust. Id. However, the Master Trust has no 
section 6.04. Notably, the Joinder Agreement indicates that section 6.04 includes the following terms:  

. . . upon the trust beneficiary’s death, if there are sufficient funds to fully pay back any and 
all State Medicaid liens then the Trustee agrees to fully pay back all Medicaid liens, retain the 
lesser of $10,000 or 10% of the remaining funds after lien payback and release the remaining 
funds to the estate.  

Id. However, nothing in the Master Trust mentions the Trustee retaining $10,000 or 10% of remaining 
funds. Similarly, the Joinder Agreement’s “State Payback Option” also includes ambiguous language as to 
whether the Trust will retain funds or distribute them to recipients named by the Beneficiary. See id. 
Specifically, it states:  

If the funds are insufficient to repay Medicaid, the funds will be retained by the pooled 
trust. If money is left in the sub-account when the Beneficiary passes away and the amount 
meets the requirements referenced above and provided for in Section 6.04 of the Bluegrass 
Senior Assist Pooled Trust, then I want the money to be distributed as follows: . . .  

Id.  

Upon the death of a Beneficiary, the Trustee is prohibited from paying debts owed to third parties or 
funeral expenses prior to reimbursement of the state(s) for medical assistance for the stated purpose of 
preserving the Beneficiary’s eligibility for Supplemental Security Income (SSI). Trust Decl., Art. 15 (15.1). 
However, the Trust provides that such expenses may be paid if the relevant SSI rules change. Id. The Trust 
also provides that such expenses may be paid during the life of the Beneficiary. Id. 

The Trust also contains what is effectively an early termination clause[8] allowing the Trustee to pay the 
amount remaining in a sub-account to another qualified not-for-profit pooled special needs trust. See Trust 
Decl., Art. 17 (17.1).  

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain 
eligibility requirements, such as income and resource restrictions. See Act §§ 1602, 1611(a); 20 C.F.R. §§ 
416.110, 416.202 (2019).[9] “Resources” include cash or other liquid assets or any real or personal property 
that an individual owns and could convert to cash to be used for his or her support and maintenance. See 
Act § 1613; 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1; POMS SI 01120.010.B. “If the individual 
has the right, authority or power to liquidate the property or his or her share of the property, it is considered 
a resource. If a property right cannot be liquidated, the property will not be considered a resource of the 
individual . . . .” 20 C.F.R. § 416.1201(a)(1); see POMS SI 01110.100.B.1, B.3; POMS SI 01110.115.A; 
POMS SI 01120.010.B.  

Generally, the agency must consider the principal or corpus of a trust established with the assets of an 
individual to be a resource of the individual. See Act § 1613(e)(1)-(3); POMS SI 01120.201.A.1. However, 
the rules in section 1613(e) of the Act do not apply to trusts described in section 1917(d)(4) of the Act. See 
Act § 1613(e)(5); POMS SI 01120.201.A.1; POMS SI 01120.203.A. Trusts created in accordance with 
paragraphs (A) and (C) of section 1917(d)(4) are commonly known as Medicaid trust exceptions and 
consist of two types: Special Needs Trusts (paragraph (A)) and Pooled Trusts (paragraph (C)). See POMS 
SI 01120.203.A. To satisfy the exception for pooled trusts under section 1917(d)(4)(C), a trust must contain 
the assets of an individual who is disabled (as defined in section 1614(a)(3)) and meet the following 
conditions:  
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i.  The trust is established and managed by a nonprofit association. 

ii.  A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts.  

iii.  Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined in 
section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, or 
by a court.  

iv.  To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this subchapter.  

Act § 1917(d)(4)(C); POMS SI 01120.203.D.1.  

As written, the Trust does not comply with all the requirements for a pooled trust under section 
1917(d)(4)(C) of the Act and the implementing POMS provisions because the Trust does not require that 
sub-accounts be established with the assets of disabled individuals and it allows for termination of a sub-
account before the respective beneficiary’s death and payment of the sub-account’s corpus to another 
entity. Further, n o determination can be made on whether the Joinder Agreement is policy compliant due 
to ambiguous language in the agreement.  

A pooled trust under section 1917(d)(4)(C) of the Act must contain the assets of a disabled individual. 
SeeAct § 1917(d)(4)(C); POMS SI 01120.203.D.1. The Trust and Joinder Agreement fail to specify that the 
Trust will contain assets of disabled individuals. See generally Trust Decl.; Joinder Agreement. The Trust 
may have intended to include that limitation in its definition of Grantor, which states:  

A “Grantor shall mean the individual as defined in 42 U.S.C. § 1382(a)(3): the individual’s parent, 
grandparent, legal guardian or court who establishes the trust Sub-Account solely for the benefit of the 
individual with assets who is an individual qualified Beneficiary.”  

Trust Decl., Art. 4 (3) (emphasis added). However, the language emphasized above is unclear and fails to 
set forth any such limitation. Therefore, the Trust does not comply with section 1917(d)(4)(C) of the Act 
and POMS SI 01120.203.D.1.  

The Trust is also not a valid Trust under section 1917(d)(4)(C) of the Act because it contains an early 
termination clause that allows for termination of a sub-account before the respective Beneficiary’s death 
and allows for payment of the sub-account’s corpus to another entity. See Trust Decl., Art. 17 (17.1). A 
provision that allows a trust to terminate before the beneficiary’s death is an “early termination provision.” 
POMS SI 01120.199.D. A pooled trust with an early termination provision must require that any funds 
from an early termination either be paid to another “Section 1917(d)(4)(C) trust,” POMS SI 01120.199.F.2, 
or be paid first to the state for medical assistance provided to the individual under the state Medicaid 
Plan(s), with any remaining funds used only for allowable administrative expenses, reasonable 
compensation to the trustee, or distributions to the trust Beneficiary, see POMS SI 01120.199.F.1.  

The Trust’s early termination clause provides the Trustee may transfer the assets in a Beneficiary’s sub-
account to a “qualified not-for-profit pooled special needs trust.” Trust Decl., Art. 17 (17.1). However, that 
provision does not qualify under the exception in POMS SI 01120.199.F.2 because it does not specify that 
assets may be transferred only to another trust that meets the requirements of section 1917(d)(4)(C).  

The Trust contains a severability clause for severing invalid or unenforceable provisions without 
invalidating the entire Trust. Trust Decl., Art. 16 (16.4). However, for SSI purposes, a null and void clause 
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or savings clause does not cure an otherwise defective trust instrument. POMS SI 01120.227.D. To qualify 
for the pooled trust exception, the Trust must meet the criteria in 1917(d)(4)(C) without regard to its 
severability clause. POMS SI 01120.227.D.1. Thus, the Trust’s severability clause does not nullify or sever 
the Trust provisions discussed above.  

No determination can be made on whether the Joinder Agreement is policy compliant due to ambiguous 
language in the agreement. First, the Joinder Agreement contains a “State Payback Option” that references 
“section 6.04” of the Trust. SeeJoinder Agreement, Sched. C. However, the Master Trust contains no 
section 6.04. Further, the Joinder Agreement indicates that “section 6.04” includes specific language about 
what happens when a Beneficiary dies and such language is not in the Trust. Specifically, it states that the 
Trustee agrees to fully pay back all Medicaid liens, retain the lesser of $10,000 or 10% of the remaining 
funds after lien payback, and release the remaining funds to the estate. Id. That language is not in the Trust. 
See Trust Decl.  

Second, the “State Payback Option” contains vague and contradictory language about whether the Trust 
will retain funds or distribute them to named recipients if the Beneficiary dies and the funds in his or her 
sub-account are insufficient to repay Medicaid. See id. Therefore, the Joinder Agreement must be revised 
before a determination can be made as to whether it complies with section 1917(d)(4)(C) and the 
implementing POMS provisions.  

The Trust complies with the remaining requirements of section 1917(d)(4)(C) and the implementing POMS 
provisions. The Trust was established by and is managed by a nonprofit association, as required by section 
1917(d)(4)(C)(i) of the Act and POMS SI 01120.203.D.3. Bluegrass Senior Assist Pooled Special Needs 
Trust is a non-profit association that both established the Trust and manages it. See Trust Decl., pmbl., 
Arts. 1, 12, & 13; IRS Non-Profit Determination Letter.  

The Trust consists of separate sub-accounts for each Beneficiary that are pooled together for investment 
and management purposes, consistent with section 1917(d)(4)(C)(ii) of the Act and POMS SI 
01120.203.D.1. The Trust also maintains records for each sub-account and provides an individual 
accounting for each Beneficiary, in compliance with POMS SI 01120.203.D.4. Trust Decl., Art. 11 (11.2).  

The sub-accounts are established solely for each Beneficiary’s benefit, in compliance with section 
1917(d)(4)(C)(iii) of the Act and POMS SI 01120.203.D.5. The Trust states that a separate sub-account 
shall be established and administered for the sole benefit of the specific Beneficiary enrolled under each 
sub-account. Trust Decl., Arts. 2, 4 (8), 14 (14.3). It also states that all contributions, deductions, 
disbursements, investment earnings, losses, and incidental expenses specific to a Beneficiary are recorded 
and accounted for separately. Trust Decl., Art. 2.  

The Trust provides that costs and legal expenses incurred by the Trustee for extraordinary administrative 
expenses for legal defense of the Trust pool shall be apportioned pro rata for all sub-accounts. Trust Decl., 
Art. 11 (11.4). That provision complies with the exception to the sole-benefit rule for “reasonable costs 
associated with investment, legal, or other services rendered on behalf of the individual with regard to the 
trust.” See POMS SI 01120.201.F.4. The Trust does allow the apportionment of costs and expenses 
associated with a specific sub-account to be paid on a pro rata basis among other sub-accounts, but only if 
such costs and expenses arise from an issue, claim, litigation, or challenge that may affect the integrity or 
administration of the other sub-accounts. See Trust Decl., Art. 11 (11.4). Therefore, there is a connection 
between the expenses and costs and the sub-accounts that bear them.  

The Trust’s provisions regarding termination of the Trust upon the death of a Beneficiary comply with 
section 1917(d)(4)(C)(iv) of the Act and POMS SI 01120.203.D.8. The Trust states that upon the death of a 
Beneficiary, termination of the Trust shall be governed by section 1917(d)(4)(C)(iv). Further, the Trust 
specifies that, upon the death of a Beneficiary or earlier termination of a Beneficiary’s sub-account, the 
Trustee will distribute the property to the Kentucky Department of Medicaid Services, and then to any 
other State agency entitled to reimbursement up to the total medical assistance paid on behalf of the 
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Beneficiary by the Medicaid program. Trust Decl., Art. 15 (15.1). The Trust further provides that, if the 
Beneficiary has received Medicaid from more than one state and the remaining property is insufficient to 
satisfy payment in full, then payment shall be made to each state pro rata based on the percentage that each 
state’s Medicaid payments were made on behalf of the Beneficiary. Id. The pro rata distribution is 
permitted by POMS SI 01120.203.D.8. Although the Medicaid reimbursement provision gives Kentucky 
first priority in the event of insufficient funds to reimburse all affected states, it does not violate the 
requirements of POMS SI 01120.203.D.8, which states, “[i]f the trust does not have sufficient funds upon 
the beneficiary’s death to reimburse in full each State that provided medical assistance, the trust may 
reimburse the States on a pro-rata or proportional basis.” (emphasis added).  

CONCLUSION 

The Trust does not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the 
Act and the implementing POMS provisions because it does not require that the sub-account be established 
with the assets of the disabled individual and it contains an early termination clause that allows for 
termination of a sub-account before the respective beneficiary’s death and payment of the sub-account’s 
corpus to another entity that may not meet the requirements of section 1917(d)(4)(C). Further, the Trust’s 
Joinder Agreement contains ambiguous language that must be revised before a determination can be made 
as to its policy compliance. The Trust complies with the Act’s and the POMS’ other requirements for a 
pooled trust.  

------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.002 Alaska  
D. PS 19-082 Analysis of the Fifth Alaska Amendment to the Secured Futures 
Pooled Special Needs Trust Agreement, dated November 2, 2016  

Date: May 28, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the amended version of a pooled trust 
agreement qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. The 
RCC concludes that it does not qualify because of the reasons listed in the 'Brief Answer' section of the 
opinion. Therefore, the trust must be evaluated under POMS SI 01120.201 to determine if it is a countable 
resource for Supplemental Security Income (SSI) purposes.  

2. Opinion  

a. Question Presented  

Does the Secured Futures Pooled Special Needs Trust Agreement, as amended by the Fifth Alaska 
Amendment (“Secured Futures Pooled Trust”), qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
and POMS SI 01120.203.D, such that the trust must be evaluated under POMS SI 01120.200 to determine 
if it is a countable resource for Supplemental Security Income (SSI) purposes?  
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b. Brief Answer  

No. The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
because it: (a) allows the trustee to make advance payments to state Medicaid plans during the 
beneficiary’s lifetime, and thus the trust may benefit an entity other than the beneficiary; (b) given (a), 
might not provide for reimbursement to all participating state Medicaid plans on termination; (c) allows a 
court to order trust-to-trust transfers that are impermissible for qualifying pooled trusts; and (d) does not 
specify how all trust assets are distributed in the event of a court-ordered termination during the 
beneficiary’s lifetime.  

Because the Secured Futures Pooled Trust is not a qualifying pooled trust, it must be evaluated under 
POMS SI 01120.201.  

c. Summary of Facts  

Secured Futures, Inc., settled the Pooled Special Needs Trust in 2008. On August 28, 2015, it adopted a 
new trust agreement, amending and restating the trust (“Master Trust Agreement”). Secured Futures then 
amended the trust on November 2, 2016, to comply with the requirements of the State of Alaska (“Alaska 
Amendment”).  

On May 19, 2017, M~’s court-appointed guardian executed a Joinder Agreement to the Secured Futures 
Pooled Trust (“Joinder Agreement”).  

d. Analysis  

To be a pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. §§ 1382(a)(1)(B), (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
01110.003(A). Under 42 U.S.C. § 1382b(e), a trust is a resource unless it meets certain requirements, 
including those articulated in § 1396p(d)(4)(C). Trusts that meet the requirements of 42 U.S.C. § 
1396p(d)(4)(C) are considered to be qualifying pooled trusts.[9] 

First, to be a qualifying pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 
U.S.C. § 1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and 
managed by a nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. 
Third, the association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for 
purposes of investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 
1396p(d)(4)(C)(ii); accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for 
the benefit of the individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 
01120.203.D.5. Fifth, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6. Sixth, and finally, “[t]o the extent that amounts remaining in the beneficiary’s 
account upon the death of the beneficiary are not retained by the trust, the trust pays to the State from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State plan . . . .” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 
01120.203.D.8.  

A trust that qualifies as a pooled trust must still be evaluated under POMS SI 01120.200 to determine if it is 
a countable resource for SSI purposes.  

The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). 
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The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
because it: (1) contains an advance repayment clause that benefits an entity other than the beneficiary 
during the beneficiary’s lifetime and, as a result, might not provide for reimbursement to every state 
Medicaid plan that provided medical assistance to the beneficiary at termination; and (2) contains a court-
ordered early termination clause that violates two separate requirements.  

1. Disabled Individual 

To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS SI 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes”).  

This requirement is satisfied. According to the Office of the Regional Commissioner, M~ is a disabled 
adult. Moreover, M~’s court-appointed guardian established M~’s sub-account using family funds. Joinder 
Agreement, at 1. Funds deposited on behalf of the beneficiary are “the funds of the Beneficiary.” Master 
Trust Agreement, Art. 1.  

2. Established and Managed by a Nonprofit Association 

Next, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”).  

This requirement is met. Secured Futures, Inc., a Pennsylvania Nonprofit Corporation, established and 
manages the trust as trustee. Master Trust Agreement, at 1, Art. 2.3, 3.1. The Pennsylvania Department of 
State website confirms that Secured Futures, Inc. is a non-profit corporation. See 
https://www.corporations.pa.gov/Search/CorpSearch (providing search box which can be used to verify 
non-profit status of Secured Futures, Inc.) (last accessed May 28, 2019).  

We note that Secured Futures, Inc., may appoint a successor trustee, Alaska Amendment, at 2 ¶ 3, and there 
is no explicit requirement that the successor trustee be a non-profit. But, given that the Master Trust 
Agreement states that its provisions are intended to comply with the requirements of 42 U.S.C. § 
1396p(d)(4)(C). Master Trust Agreement, at 1, Art 2.1, we assume that any appointment of a successor 
trustee will comply with the non-profit requirement of that statute.  

Based on the above, we conclude that the Secured Futures Pooled Trust is established and managed by a 
nonprofit association.  

3. Separate Accounts, Pooled for Investing 

To be a pooled trust, the trust must maintain “a separate account . . . for each beneficiary of the trust.” 42 
U.S.C. § 1396p(d)(4)(C)(ii). “[F]or purposes of investment and management of funds, the trust pools these 
accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii). However, “[t]he trust must be able to provide an individual 
accounting for each individual.” POMS SI 01120.203.D.4.  

This requirement is satisfied. The Secured Futures Pooled Trust maintains “detailed records of all financial 
transactions for each Beneficiary Trust Share[,]” Master Trust Agreement, Art. 3.9, which is a sub-account 
containing the “distinct share or portion of [the] trust held on deposit for a disabled individual beneficiary” 
Id., Art. 1. Beneficiary Trust Shares are “combined [for] investment and administration, but [are] deemed 
the distinct share of, or for the benefit of, their respective Beneficiaries.” Master Trust Agreement, Art 2.2  

4. Established for the Sole Benefit of the Individual 
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The next requirement for the pooled trust exception is that the trust account is “established solely for the 
benefit of individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 01120.203.D.5 
(trust “must be established for the sole benefit of the disabled individual”). The statute does not provide 
guidance on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining this term). 
But the POMS explains that a trust is “established for the sole benefit of an individual” when it “benefits no 
one but that individual, whether at the time the trust is established or at any time for the remainder of the 
individual’s life.” POMS SI 01120.201.F.1.  

Two provisions prevent the Secured Futures Pooled Trust from satisfying this requirement. 

First, this requirement is not satisfied because the trustee may make advance payments to states to 
reimburse the medical assistance they provided. Alaska Amendment, at 2-3 ¶ 6. In doing so, the trust 
allows an entity other than the beneficiary to benefit from the trust during the beneficiary’s lifetime. An 
advance payment to a state to reimburse medical assistance does not obtain any additional benefit for the 
beneficiary, and in fact, results in a diminution of the beneficiary’s trust assets. Accordingly, advance 
payment to states to reimburse medical assistance during the beneficiary’s lifetime benefits the state, not 
the beneficiary. Thus, the advance payment provision violates the sole-benefit requirement.  

Second, the Alaska Amendment’s provision governing trust termination under court order[10] does not 
satisfy the early termination criteria of POMS SI 01120.199.F. The trust provides that, if it terminates prior 
to the beneficiary’s death upon court order, the beneficiary’s trust share is either transferred to “another 
recognized Medicaid trust approved by the State of Alaska Department of Health and Social Services,” or 
is used to repay medical assistance provided by the states. Alaska Amendment, at 2, ¶ 6.  

An early termination provision is allowable under the pooled-trust exception so long as three criteria are 
met: (1) “[u]pon early termination (i.e., termination prior to the death of the beneficiary), the State(s), as 
primary assignee, would receive all amounts remaining in the trust at the time of termination up to an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s);” (2) “[o]ther than payment for those expenses [for taxes, reasonable fees, and 
administrative expenses], no entity other than the trust beneficiary may benefit from the early termination 
(i.e., after reimbursement to the State(s), all remaining funds are disbursed to the trust beneficiary);” and 
(3) “[t]he early termination clause gives the power to terminate to someone other than the trust 
beneficiary.” POMS SI 01120.199.F.1 (bold in original). The trust may pay taxes, reasonable fees, and 
administrative expenses before reimbursing any state(s) for medical assistance. POMS SI 01120.199.F.3. 
The Proposed Joinder Agreement’s early termination provision meets all three criteria in POMS SI 
01120.199.F.1.  

An early-termination provision need not satisfy these three criteria if it solely allows for the transfer of a 
beneficiary’s assets from one pooled trust under 42 U.S.C. § 1396p(d)(4)(C) to another 42 U.S.C. § 
1396p(d)(4)(C) trust. POMS SI 01120.199.F.2. However, the trust must specify that, in such a trust-to-trust 
transfer, the only permissible disbursements are the transfer of sub-account funds to the secondary trust and 
the payment of allowable administrative expenses. POMS SI 01120.199.F.2.  

The Alaska Amendment’s provision governing trust termination under court order does not satisfy the 
criteria of POMS SI 01120.199.F.2 because it does not restrict the transfer of trust assets to a 42 U.S.C. § 
1396p(d)(4)(C) trust. Rather, the trust permits transfer of trust assets to a “recognized Medicaid trust 
approved by the State of Alaska Department of Health and Social Services” without restriction. Alaska 
Amendment, at 2, ¶ 6. Under the Alaska Administrative Code, a “recognized Medicaid trust” can be a trust 
authorized not only under 42 U.S.C. § 1396p(d)(4)(C), but also under 42 U.S.C. § 1396p(d)(4)(A) or (B). 
Alaska Admin. Code tit. 7, § 100.604(a) (2019).  

Additionally, the Alaska Amendment’s provision governing trust termination under court order does not 
satisfy the criteria of POMS SI 01120.199.F.1 because it does not specify that all funds be paid to the 
beneficiary after reimbursement to state Medicaid plans and payment of allowable fees and expenses. 
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Specifically, the Alaska Amendment provides that, if the funds are not transferred to a recognized Medicaid 
trust, they shall be used to repay state medical assistance. Id. at 2, ¶ 6. The Alaska Amendment is silent as 
to how any remaining funds will be distributed, and thus violates the requirement that the trust distribute all 
remaining funds to the beneficiary in POMS SI 01120.199.F.1.  

The trust also contains two early termination provisions that govern when the trust is terminated early 
without a court order: a trust-to-trust transfer provision, Master Trust Agreement, Art. 7, 9.1, and an early 
termination with distribution provision, Id. at Art. 9.2. Neither violates the sole benefit requirement.  

The first of the trust’s provisions governing early termination without a court order – the trust-to-trust 
transfer provision – satisfies the criteria of POMS SI 01120.199.F.2. See Master Trust Agreement, Art. 7, 
9.1. The trust specifies that a “transfer under this Article shall not result in any disbursement other than the” 
transfer of funds to a qualifying trust, and allowable administrative expenses.[11] Master Trust Agreement, 
Art. 7.2.  

The second of the trust’s provisions governing early termination without a court order satisfies the criteria 
of POMS SI 01120.199.F.1. First, the trust provides that, upon early termination, the trustee “shall first 
repay the Medical Assistance paid by all states . . . after allowable administrative expenses and taxes are 
paid.” Master Trust Agreement, Art. 9.2. Second, the trust provides that, after the repayment of medical 
assistance to the states and allowable taxes and administrative fees, “the balance of the Beneficiary Trust 
Share shall be distributed to the Beneficiary.” Id. Third, the beneficiary does not have the power to 
terminate the Trust. Master Trust Agreement, Art. 7.1, 9.1.  

Otherwise, the Secured Futures Pooled Trust satisfies the sole benefit requirement. The Master Trust 
Agreement provides that the Trust is “solely for the benefit of the Beneficiaries.” Master Trust Agreement, 
at 2; see also Master Trust Policies and Procedures, at 1 (“funds disbursed must be for the sole benefit of 
the beneficiary.” The Agreement also states the sub-account assets must be used for the “Beneficiary’s 
Supplemental Needs,” Master Trust Agreement, Art. 6.2, which benefit the beneficiary, Id., Art. 1.  

5. Established Through the Actions of the Individual, Parent, Grandparent, Legal Guardian, or Court 

To qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6.  

F~ executed the Joinder Agreement as M~’s court-appointed guardian. Joinder Agreement, at 1, 3. The 
Secured Futures Pooled Trust thus meets the fifth requirement.  

6. Remaining Amounts Paid to the State 

Lastly, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the 
account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under 
the State plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8. The trust may, however, 
retain funds, pay taxes due, as well as charge reasonable fees for the administration of the trust before 
repaying the States for medical assistance provided. POMS SI 01120.203.D.8, E.1.  

The Secured Futures Pooled Trust does not satisfy this requirement. While the Master Trust Agreement 
appropriately provides for reimbursement to state Medicaid programs upon the beneficiary’s death, the 
Alaska Amendment’s advance payment provision violates this requirement.  

Specifically, the Master Trust Agreement provides that, “[u]pon the death of the Beneficiary, any amounts 
that are not retained by the trust and that were the funds of the beneficiary prior to the establishment of the 
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trust share, shall first repay the Medical Assistance paid by all states on behalf of the Beneficiary . . . after 
allowable administrative expenses and taxes are paid.” Master Trust Agreement, Art. 6.12 (emphasis in 
original). The trust’s allowance for retaining funds, and payment of taxes and reasonable fees for the 
administration of the trust estate before repayment to the States for medical assistance is consistent with the 
requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv).  

However, as discussed above, the trust contains an advanced payment provision allowing the trustee “to 
make advance payments on the Beneficiary Trust Share’s obligation to repay Medical Assistance upon the 
Beneficiary’s death.” Alaska Amendment, at 2-3, ¶ 6. But, advance reimbursement of medical assistance to 
one or more states during the beneficiary’s lifetime does not consider that other states may also be entitled 
to repayment in the future based on providing Medicaid services. Therefore, the advance payments made 
may prevent the trust from making reimbursements to multiple state Medicaid programs upon the death of 
the beneficiary or the termination of the Trust. Hypothetically, Alaska could be repaid completely while 
there may be no money remaining to repay state B. The fact that the trustee may make advance payments to 
states during the beneficiary’s lifetime does not comport with the statute or the POMS’s requirement that 
any states providing assistance be reimbursed on termination.  

Because the Secured Futures Pooled Trust contains an advance payment provision, it does not satisfy the 
last requirement.  

e. Conclusion  

The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). The 
trust allows the trustee to make, during the beneficiary’s lifetime, advance payments to the states to repay 
medical assistance provided to the beneficiary, and thus the trust may benefit an entity other than the 
beneficiary. Further, if advance payments are made to one or more states to repay medical assistance, the 
trust may not have sufficient funds to later provide reimbursement to all participating state Medicaid plans. 
Finally, the trust contains a court-ordered early termination clause that does not satisfy two separate 
requirements of POMS SI 01120.199.F.1-2. Accordingly, the Secured Futures Pooled Trust must be 
evaluated under POMS SI 01120.201.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.025 Michigan  

B. CPM 19-208 Review of Elder Law of Michigan Inc. Pooled Trust  

Date: October 16, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the subject individual's pooled trust sub-
account is a resource for SSI purposes. The RCC's office concludes that the trust contains problematic 
provisions that do not comply with SSA’s pooled trust policy. However, if the trust is amended to address 
the defects identified, self-settled sub-accounts in the trust, including the subject individual's, would not be 
resources.  

2. Opinion  

You asked us whether A~'s sub-account in the Elder Law of Michigan (ELM), Inc. Pooled Trust is a 
resource for SSI purposes. We conclude that the trust contains problematic provisions that do not comply 
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with SSA’s pooled trust policy. Specifically, the trust includes a provision that allows funds in an account 
to be used to pay another beneficiary’s legal fees, and the trust includes an early termination provision that 
does not comply with SSA policy. However, if the agency has, in the past, excepted accounts in the trust, 
ELM should be given a 90 day grace period to amend the trust before SSA counts any ELM sub-account, 
including A~’s, as a resource for SSI purposes. If the trust is amended to address the defects identified, 
self-settled sub-accounts in the trust, including A’s, would not be resources.  

BACKGROUND 

The Elder Law of Michigan, Inc. (ELM) Pooled Trust was established on March 7, 2006, and amended on 
February 19, 2013, by Elder Law of Michigan, Inc., a not for profit organization. See Declaration of Trust 
of Elder Law of Michigan, Inc. (ELM Second Restated Trust Agreement), preamble and Art. II(7). The 
purpose of the trust is to function as a pooled trust under 42 U.S.C. § 1396p. ELM Second Restated Trust 
Agreement, Art. III(1). The trust is governed by Michigan law. ELM Second Restated Trust Agreement, 
Art. XII(4).  

Under the terms of the pooled trust agreement, separate trust sub-accounts shall be maintained for each 
beneficiary, but the trust shall pool the trust sub-accounts for purposes of investment and management of 
funds. ELM Second Restated Trust Agreement, Art. VI(1). The distributions from the trust are solely at the 
discretion of the trustee and should be for the supplemental care of the beneficiary. ELM Second Restated 
Trust Agreement, Art. III. Examples of appropriate expenditures from the trust include travel and cultural 
experiences solely for the benefit of the Beneficiary. See ELM Second Restated Trust Agreement, Art. 
II(6). However, the beneficiary cannot compel the distribution of the trust for any purpose. ELM Second 
Restated Trust Agreement Art. III(5). The trust contains a spendthrift provision which indicates that the 
Trust and its sub-accounts shall not be subject to claims of creditors and that no interest in the principal or 
income of the trust may be anticipated, assigned, or encumbered. ELM Second Restated Trust Agreement, 
Art. III(5).  

Upon the death of the beneficiary, final administrative expenses for the trust are paid first. ELM Second 
Restated Trust Agreement, Art. X(2). Any remaining amount is deemed surplus trust property to be 
retained by the trust. ELM Second Restated Trust Agreement, Art. X(2). However, the trust allows the 
trustee to consent to joinder agreements created by a court order or an appropriate Settlor to specify that, 
following the payment of final administrative expenses, any surplus in the sub-account will be used to 
repay any states which have provided medical assistance to the beneficiary, and any remaining amounts 
will be distributed pursuant to the terms of the beneficiary’s will or, if the beneficiary has no will, to the 
beneficiary’s heirs at law. ELM Second Restated Trust Agreement, Art. X(2). The joinder agreement in this 
case adopted this second approach. Joinder Agreement, para. D.  

The trust purports to be irrevocable, except that the trustee may amend the trust with the approval of a court 
of competent jurisdiction so that it conforms with any rules or regulations relating to section 1396p. ELM 
Second Restated Trust Agreement, Art. IX. However, the trustee may terminate the trust if the trustee has 
reasonable cause to believe that the income or principal in a trust sub-account is or will become liable for 
basic maintenance, support, or care for the beneficiary. ELM Second Restated Trust Agreement, Art. X(1). 
In such circumstances, the trustee may: terminate the sub-account as to the affected beneficiary as though 
she had died; determine that the trust has become impossible to implement and refund the property to the 
grantor; or continue to administer the sub-account under a separate arrangement with the affected 
beneficiary. ELM Second Restated Trust Agreement, Art. X(1)(a)-(c).  

Joinder Agreement 

On September XX, 2008, A~'s conservator established a trust sub-account on her behalf in the ELM Pooled 
Account Trust for the benefit of A~ with the structured settlement money A~ received from a malpractice 
lawsuit. See Joinder Agreement; Petition to Transfer Conservator Funds, para. 2-4.[5] The conservator asked 
that funds being held for her from those payments be transferred to the trust, and that the structured 
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settlement company be ordered to pay any future payments due A~ directly into the trust. Petition to 
Transfer Conservator Funds, p. 4, Para. C. A~’s legal representative established the account in the pooled 
trust by executing a Joinder Agreement that adopts the main Pooled Trust provisions. See Joinder 
Agreement; see also ELM Second Restated Trust Agreement. The Joinder Agreement provides that, upon 
the beneficiary’s death, following payment to the trust of any final administrative expenses, the surplus 
shall be used to repay any states that have provided medical assistance to the beneficiary. After such 
repayment, any residue from the account is to be distributed to the beneficiary’s heirs. See Joinder 
Agreement, para. D. The Joinder Agreement specifies that administrative expenses shall be the sub-
account’s actual expenses, but no less than $4000.00. Joinder Agreement, para. D.  

The Joinder Agreement states that, while the beneficiary is living, her trust sub-account will be 
administered solely for her benefit. See Joinder Agreement, para. D-E. All distributions from the 
beneficiary’s sub-account are ultimately at the sole discretion of the trustee. Joinder Agreement, para. E.  

DISCUSSION 

A. Statutory Resource Rules 

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). In the present trust, the trustee has the 
discretion to use the income and the principal in the trust sub-account for the benefit of the beneficiary for 
whom the sub-account was established. See Pooled Trust Agreement, Art. II(6), Art. III(2)-(4); Joinder 
Agreement para. E. Therefore, the entire sub-account would be a resource to the beneficiary under these 
provisions. See 42 U.S.C. § 1382b(e)(3)(B).  

However, if a pooled trust meets the criteria of 42 U.S.C. § 1396p(d)(4)(C), the trust is excluded from this 
rule. See also POMS SI 01120.203(B)(2). In order to qualify for the pooled trust exception, a trust 
containing assets belonging to a disabled individual must satisfy the following conditions:  

1. The trust must be established and managed by a nonprofit association. 
2. The trust maintains a separate account for each beneficiary of the trust; but pools these accounts 

for purposes of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. Accounts in the trust are established through the actions of the individual, parent, grandparent, 

legal guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan.  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(B)(2).  

We previously advised that the original version of this trust would meet the pooled trust exception, but only 
because of a null-and-void clause that we advised would negate offending provisions in the trust. See 
Review of the Elder Law of Michigan Inc. Pooled Trust for Rolanda Woods, 377-38-3229 (Oct. 14, 2009) 
(hereinafter Woods Opinion); Review of Sub-Account of M~, XXX-XX-XXXX, in the Elder Law of 
Michigan, Inc., Pooled Account Trust (Jan. 31, 2007). We recommended in those prior opinions that you 
inform the Trust of the provisions of the trust that would violate agency policy absent a null and void 
clause. Since the time those opinions were issued, the agency has clarified that it will not consider a null 
and void clause to cure an otherwise defective instrument. POMS SI 01120.227(D). A null and void clause 
cannot nullify provisions that would otherwise make the trust a countable resource and cannot overcome 
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missing or conflicting provisions. Id. However, it appears that the trust has been amended since our prior 
opinions to address the provisions we had advised were not consistent with agency policy.  

We previously advised that the trust inappropriately allowed for distributions or expenditures for a 
beneficiary’s family members or others to visit the beneficiary, which was inconsistent with the statutory 
requirement that the trust be held for sole benefit of the disabled individual. See Woods Opinion, supra, at 
p.4. However, the trust has been amended to exclude this language. See ELM Second Restated Trust 
Agreement, Art. II(6). We had also identified a problem with an early termination provision, which allowed 
for payment to someone other than the trust beneficiary in the event the trustee terminated the trust before 
the beneficiary died. See Wood Opinion, supra, at p.4. That aspect of the early termination provision of the 
trust also appears to have been remedied. See ELM Second Restated Trust Agreement, Art. X(1). However, 
there are still some issues, discussed below, with the early termination provisions, and with another 
provision of the trust regarding payment of legal fees. Without application of the null and void clause, the 
trust fails to meet the pooled trust criteria above.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI01120.203(D)(3). Here, the trust meets 
this criterion because it is managed by Elder Law of Michigan, which is identified as a non-profit 
organization under Internal Revenue Code 501(C)(3). Pooled Trust Agreement, Art. II(7). We have no 
reason to question that status. The trust declaration also specifies that any successor Trustee must also be a 
501(c)(3) non-profit organization. ELM Second Restated Trust Agreement, Art. II(7).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The trust meets the 
second criterion because A~'s account is separate from the other pooled trust beneficiaries’ accounts, but 
has been pooled with those accounts for investment and management of funds.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The trust’s provision that allows for distribution from the trust for travel and 
cultural experiences, Art. II(6), is considered to be for the benefit of the disabled individual. POMS SI 
01120.203(F)(3)(c). However, two other provisions of the trust are problematic.  

a. Pro rata defense provision 

The trust declaration provides that the “costs and expenses of defending the Trust from any claim, demand, 
legal or equitable action, suit, or proceeding may, in the sole discretion of the Trustee, either be apportioned 
on a pro rata basis to all Trust sub-accounts” or “be charged only against the Trust sub-account as to the 
affected Beneficiary.” ELM Second Restated Trust Agreement, Art. VI(7). Thus, the trust declaration 
appears to contemplate using money from one sub-account to defend a lawsuit that does not affect that sub-
account’s beneficiary—for example, using some money from A~’s sub-account to defend a different 
beneficiary’s sub-account in which A~ has no interest. If a legal issue affected the trust as a whole, as 
opposed an individual sub-account, it could be in each beneficiary’s interest for the Trustee to defend the 
Trust and share the cost of defense on a pro rata basis, such that each individual beneficiary would, in 
theory, receive a benefit in proportion to her costs. However, there is no requirement for the Trustee 
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determine that it is in the best interest of the other trust beneficiaries to share in the cost of defending the 
trust. This is inconsistent with agency policy that accounts be held for the sole benefit of that individual. 
See POMS PS 01825.017.A (PS 18-085) (trust should be clarified where it appeared that the trust allowed 
the use of a beneficiary’s assets for the cost of defending another sub-account); POMS PS 01825.011.E, .G 
(PS 17-026, PS 16-172) (trust does not meet the sole benefit criteria if an account can be charged for legal 
fees even where the account is not affected by the legal action). Therefore, this provision must be modified 
or clarified in order for the trust to meet the sole-benefit criteria for the pooled trust exception. See POMS 
PS 01825.017(A)(2)(a)(3) (May 14, 2018) (PS 18-085 Review of the Southwester Indiana Regional 
Council of Aging, Inc. Pooled Trust); POMS PS 01825.011(e)(2), (G)(2) (PS 16-172 and PS 17-026 
opinions regarding the Florida Public Guardianship Pooled Special Needs Trust) (Aug. 5, 2016 and Dec. 
16, 2016).[6] 

b. Early termination clause 

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203(D)(5). An early termination clause is 
acceptable only if it meets all of the following criteria: (1) the State(s) receives all amounts remaining in 
the trust up to an amount equal to the amount of medical assistance paid on behalf of the individual under 
the State Medicaid plan(s); (2) after payment of allowable administrative expenses, all remaining funds are 
distributed to the trust beneficiary; and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1). An early termination clause, however, need not meet the 
foregoing criteria if it allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) 
qualifying pooled trust to another section 1917(d)(4)(C) qualifying pooled trust. See POMS SI 
01120.199(F)(2).  

The ELM Second Restated Trust Agreement contains an early termination provision that does not fully 
comply with SSA’s policy regarding early termination. ELM Second Restated Trust Agreement, Art. X(1), 
(3). The Trust gives the trustee three options for terminating an existing sub-account. ELM Second 
Restated Trust Agreement, Art. X(1)(a)-(c). Under the first option, the trustee transfers the beneficiary’s 
assets to another sub-account established under section 1917(d)(4)(C). ELM Second Restated Trust 
Agreement, Art. X(1)(a). This now complies with SSA’s early termination criteria. POMS SI 
01120.199(F)(2). The second option also complies with SSA’s early termination criteria because it provides 
that the state(s) first receive payment for medical assistance provided to the beneficiary, followed by 
allowable administrative expenses, and lastly to the sub-account beneficiary. ELM Second Restated Trust 
Agreement, Art. X(1)(b), X(3). However the trust declaration also includes a third option that does not 
comply with agency policy. Under the third option, the trustee may administer the sub-account under a new 
agreement with the affected beneficiary that “consider[s] the tax and Medicaid and other public benefit 
consequences to the beneficiary of any particular distribution.” ELM Second Restated Trust Agreement, 
Art. X(1)(c). Under this option, the terms of the new trust are unknown, and there is no requirement that the 
new trust be a qualifying pooled trust, that the trust will benefit only the disabled individual during his or 
her own lifetime, or that the States must be reimbursed for medical assistance on the death of the 
individual. Cf. POMS PS 09125.016 (CPM 19-081 Review of the Second Restatement of the Illinois 
Disability Pooled Trust) (May 24, 2019); POMS PS 01825.017 (PS 18-085 Review of the Southwestern 
Indiana Regional Council on Aging, Inc.) (May 14, 2018). Consequently, this non-compliant early 
termination provision means that the ELM Trust does not meet the Act’s pooled trust exception.  

Although this trust does not comply with SSA’s policy for early termination provisions in trusts, the agency 
provides a 90-day grace period to amend a trust to conform with this policy if the trust was previously 
determined to be excepted from resource counting under the pooled trust provisions. POMS SI 
01120.199(A). Therefore, if SSA has previously determined that an account in this trust was not a resource 
(which seems likely, given our prior opinions that relied on the null and void clause in the trust before 
agency policy was clarified on that issue), the trust should be provided 90 days to amend the trust.  

4. Established Through the Actions of the Beneficiary, Parent, Grandparent, Legal Guardian, or a Court 
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The trust meets the fourth criterion because A~’s account was established on her behalf by M~, her court-
appointed conservator. Joinder Agreement, para. C; see also Petition to Transfer Conservator Funds. M~ is 
not A~’s legal guardian, parent, or grandparent, see Petition to Transfer Conservator Funds, para. 11, which 
appears to be inconsistent with the requirements in the POMS. See POMS SI 01120.203(D)(6). A 
conservator, however, clearly meets the requirements of the Act itself, since a conservator is a “person . . . 
with legal authority to act in place of or on behalf of the individual.” 42 U.S.C. § 1396(d)(2)(A)(iii). A~’s 
sub-account thus meets the fourth statutory requirement.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth, or “Medicaid payback” requirement of the pooled trust exception, the trust must contain 
“specific language” that provides that upon a beneficiary’s death, to the extent amounts remaining in the 
beneficiary’s account are not retained by the trust, the State(s) are reimbursed an amount equal to the total 
amount of medical assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) 
during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8).  

ELM’s trust declaration states that in general, upon the death of a beneficiary, any funds remaining in the 
sub-account shall be deemed to be surplus Trust property and shall be retained by the Trust, and there is no 
specific language regarding repayment of Medicaid expenses. ELM Second Restated Trust Agreement, Art. 
X(2). Although the trust does not include a Medicaid payback provision in those circumstances, the Act 
allows excess funds to be “retained by the Trust.” 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(D)(8). Office of General Counsel (OGC) conferred with the Office of Income Security 
Programs (OISP), who advised that, while SSA would prefer that a trust include Medicaid payback 
language even in situations where the pooled trust intends to retain all remaining funds, the agency is not 
inclined to find the trust language here to be non-complaint, since the statute does not require Medicaid to 
be reimbursed if the trust retains the entire amount remaining in the account, and the language of the trust 
requires the trust to retain all remaining funds in such an account.  

In addition, the trust agreement also allows for Joinder Agreements that provide for reimbursement of 
Medicaid expenses, with any amounts remaining to be disbursed pursuant to the Beneficiary’s will or, if 
none, to the beneficiary’s heirs at law. ELM Second Restated Trust Agreement, Art. X(2). In fact, A~’s 
Joinder Agreement states that if any funds remain in her sub-account after payment of administrative 
expenses, “that surplus shall first be used to repay any states which have provided Medical Assistance of a 
beneficiary, up to the amount of such Medical Assistance services so provided.” Joinder Agreement, para. 
D. In these situations, the trust and joinder agreement contain specific Medicaid payback provisions.  

In situations where Medicaid is reimbursed, the trust agreement provides for payment of final 
administrative expenses before Medicaid is reimbursed. ELM Second Restated Trust Agreement, Art. X(2). 
The trust agreement specifies that these expenses will be the greater of a flat fee, a percentage fee of the 
balance, or actual expenses, as provided in the beneficiary’s joinder agreement. ELM Second Restated 
Trust Agreement, Art. X(2). A~’s Joinder Agreement provides that “final administrative expenses shall be 
its actual expenses, but no less than $4,000.00, as the work required to determine the amount and validity 
of the Medical Assistance lien is so extensive, and the fiduciary responsibility so significant, that it is not 
cost effective to make such a determination and to then obtain court approval to make final distributions to 
heirs or devises of lesser amounts.” Joinder Agreement para. D. We had previously raised concerns about 
the propriety of setting $4,000 as the minimum administrative fee, regardless of the actual cost of winding 
up the trust account. See Wood Opinion, supra, at 5. However, OGC conferred with OISP about this 
language, and OISP advised that, absent clear unreasonableness or clear violation of law or policy (which 
does not appear to be present here), the agency is inclined to presume good faith and accept a reasonable 
business and administrative scheme.  

B. Regular Resource Rules 
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If the trust were amended to qualify for the pooled trust exception, accounts would still need to be 
evaluated under the regular resource rules. See POMS SI 01120.203(D)(1). Accounts in the trust would not 
be resources under these rules.  

According to the regular resource rules, a trust will be considered a resource only if: (1) the beneficiary can 
terminate or revoke the trust or her interest in the trust and obtain the assets; (2) the beneficiary can compel 
the trustee to pay for her support and maintenance; or (3) the beneficiary can sell her beneficial interest in 
the trust. See POMS SI 01120.200(A)(1)(a), (D)(1).  

Here, A~ is the settlor of the trust to the extent the trust contains assets and/or income that belonged to her. 
See POMS SI 01120.200(B)(2). Generally, a settlor of a trust can revoke her contributions to the trust if she 
is also the sole beneficiary of the trust, even if the trust purports to be irrevocable. See POMS SI 
01120.200(D)(3). In this case, however, A~ is not the sole beneficiary of the trust, since the trust allows for 
A~’s heirs to inherit any surplus from the trust once administrative expenses have been paid and the states 
have been reimbursed. Michigan law recognizes that a conveyance to a beneficiary’s “heirs” creates a 
future interest in the heirs, not a reversionary interest for the settlor. See Mich. Comp. Laws Ann. § 
700.2719. Therefore, she could not unilaterally revoke her contributions to the trust and recover those 
assets to use for her support and maintenance. As noted above, the pooled trust document provides, that in 
most cases, the trust will retain the remaining assets on the death of the beneficiary. ELM Second Restated 
Trust Agreement, Art. X(2). In those cases, the trust itself is a beneficiary that would prevent the grantor 
from revoking the trust.  

Nor would A~ have the power or authority to direct the use of the trust property for her support and 
maintenance. Under the terms of the trust, the trustee has sole discretion to determine when payments will 
be made for her benefit.  

Finally, she cannot sell her beneficial interest in the trust. We note that, under Michigan law, even with a 
valid spendthrift provision a “creditor or assignee” of a self-settled trust may reach “[t]he maximum 
amount that can be distributed to or for the settlor’s benefit” (exclusive of sums needed to pay the settlor’s 
taxes). Mich. Comp. Laws Ann. § 700.7506(1)(c)(ii). However, we believe this provision is best read to 
apply only to assignees who are creditors of secured interests in the property, rather than a purchaser to 
whom property has been transferred for fair market value. We believe that Michigan would likely follow 
the Restatement (Third) of Trusts, which states that a purchaser for value (as opposed to a creditor) 
generally would not be able to reach the trust funds of a self-settled discretionary trust. See Restatement 
(Third) of Trusts § 60 & comment f (2019).  

CONCLUSION 

For the reasons discussed above, we conclude that the ELM trust does not meet the pooled trust exception. 
However, if the trust were modified to address the concerns identified above, accounts in the trust would 
not be resources. If SSA previously excepted an account in the trust under the pooled trust rules, the trust 
should be provided 90 days to amend the trust consistent with agency policy.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.025 Michigan  
A. PR 21-024 Review of Third Amendment to the Pooled Accounts Trust of the 
Hope Network Foundation (RCC REF 21-007)  

April 5, 2021 
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 1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the Third Amendment to the Pooled Accounts 
Trust of the Hope Network Foundation to determine if it complies with SSA’s pooled trust policy. 
Although the Third Restatement cures previously noted defects, new concerns over an early termination 
provision and how the trust defines grantor were identified. The RCC concludes that the Trust does not 
meet the pooled trust exception for self-settled trusts under 42 U.S.C. § 1396p(d)(4)(C).  

 2. Opinion  

QUESTION 

 You asked whether the Third Amendment to the Pooled Accounts Trust of the Hope Network Foundation, 
adopted in November 2020, and its Joinder Agreement are in compliance with the procedures governing 
the agency’s trust policy.  

SHORT ANSWER 

 Although we conclude that the Hope Network Foundation addressed all of the concerns we previously 
identified, we have identified two additional concerns with the Trust that would render a self-settled sub-
account in the Trust noncompliant with the Agency’s pooled trust requirements. First, one of the Trust’s 
early termination provisions does not include the specific limiting language required by POMS SI 
01120.199(E)(2), which precludes the early termination from resulting in disbursements other than to the 
secondary § 1396p(d)(4)(C) trust or to pay for allowable administrative expenses. Second, the Trust also 
does not comply with the fourth requirement of the pooled trust exception in that the Declaration of Trust 
contains two definitions of “Grantor,” one of which may allow for someone other than the individual 
beneficiary, parent, grandparent, legal guardian, or court to establish a Trust sub-account. However, with 
respect to third-party contributions, neither a third-party sub-account in the Trust nor third-party assets in a 
commingled sub-account would be considered a resource under the Agency’s regular resource rules. In the 
case of a commingled sub-account, the portion of the sub-account attributable to the assets of the 
beneficiary would be considered a resource.  

BACKGROUND 

 The Hope Network Foundation (“Hope Network”), a Michigan non-profit organization, established and 
manages the Pooled Accounts Trust of the Hope Network Foundation (the “Trust”), serving as the Trustee. 
See Declaration of Trust, Preamble, Art. II(6); Hope Network Foundation, Pooled Trust, 
https://hopenetwork.org/hope-network-foundation/pooled-trust/ (last visited Mar. 10, 2021). Hope Network 
first established the Trust on August 9, 1999. Decl. of Trust, Preamble. The Declaration of Trust was first 
amended in July 2012 (the “First Amendment”), again in July 2019 (the “Second Amendment”), and most 
recently in November 2020 (the “Third Amendment”).[1] 

 In two previous opinions, we concluded that the Trust did not comply with SSA’s trust policy because it 
did not satisfy all of the requirements of the pooled trust exception for self-settled trusts under 42 U.S.C. § 
1396p(d)(4)(C). See Program Operations Manual System (POMS) PS 01825.025 (CPM-20-004) (Jan. 20, 
2020) (reviewing Second Amendment); Memorandum from Reg’l Chief Counsel, Chicago, to Assistant 
Reg’l Comm’r-MOS, Chicago, Review of Pooled Accounts Trust of the Hope Network Foundation (Feb. 
27, 2019) (reviewing First Amendment).  

 Subsequently, Hope Network amended its Declaration of Trust a third time on November 2, 2020. Your 
office has submitted the Third Amendment, along with a slightly revised version of the Joinder Agreement, 
for our review. The Third Amendment makes one discrete change—it deletes Article VI, paragraph 8, as it 
appeared in the Second Amendment and replaces it with the following language regarding litigation costs 
and expenses:  
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Costs and expenses of defending the Trust or any sub-account, including attorneys’ fees and costs 
incurred prior to, during or after trial, and on appeal, against any claim, demand, legal or equitable 
action, suit, or proceeding may only be charged against the Trust sub-account of the specific 
Beneficiary affected and in a manner in compliance with the requirements of 42 U.S.C. § 1396p and its 
implementing regulations and POMS.  

 Decl. of Trust, Third Amendment. The slight changes to the Joinder Agreement do not affect the substance 
of any of the relevant provisions.  

DISCUSSION 

 Initially, we note that the Declaration of Trust has two definitions for the term “Grantor.” The first 
meaning appears to pertain to the action of establishing a Trust sub-account: “a parent, grandparent, agent 
acting under a power of attorney, guardian of a Beneficiary, a Beneficiary himself or herself, or any court.” 
Decl. of Trust, Art. II(3). The second meaning pertains to the funding of a Trust sub-account: “any person 
or entity that contributes his, her, or its own assets or property to the Trust for the benefit of a Beneficiary.” 
Id. Thus, because anyone can contribute assets to a Trust sub-account, three possible types of sub-accounts 
exist: (1) a sub-account that is funded solely by assets belonging to the Beneficiary (i.e., a self-settled sub-
account); (2) a sub-account that is funded solely by third-party assets; and (3) a commingled sub-account 
containing both third-party and Beneficiary assets. The following discussion addresses each type 
separately.  

 I. Self-Settled Sub-Accounts 

 A. Statutory Resource Rules 

 Under the Social Security Act (“Act”), a trust created on or after January 1, 2000,[2] from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, an exception to this rule exists 
for certain trusts that meet the criteria set forth under § 1396p(d)(4)(C), commonly known as the “pooled 
trust exception.” See POMS SI 01120.203(D).  

 To qualify for the pooled trust exception, the Trust must contain the assets belonging to a disabled 
individual and satisfy the following five conditions:  

  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. The trust provides that, to the extent that amounts remaining in the beneficiary’s account upon the 

death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid 
on behalf of the beneficiary under the State Medicaid plan(s).  

 See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

 Here, the Declaration of Trust states that the Trust is irrevocable. Decl. of Trust, Art. V(1), X. 
Nevertheless, a self-settled sub-account created on or after January 1, 2000, would be a resource under the 
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statute, because the Trustee can use the income and principal in the individual sub-accounts for the benefit 
of the beneficiary. Decl. of Trust, Art. III(1)-(3), VI(6); see also Joinder Agreement, ⁋⁋ L, O . Accordingly, 
we consider whether the Trust qualifies for the pooled trust exception. We previously advised that the Trust 
did not meet the third requirement of this exception because the Second Amendment to the Declaration of 
Trust had not cured an outstanding defect with respect to Trust sub-accounts being administered for the 
sole benefit of each beneficiary. See POMS PS 01825.025 (CPM-20-004). As discussed below, the Third 
Amendment to the Declaration of Trust corrects that defect. However, upon further review we have 
identified other provisions that appear to be inconsistent with the third and fourth requirements of the 
pooled trust exception. Consequently, a sub-account in the Trust would not be excepted from resource 
counting.  

 1. The Trust is Managed by a Non-Profit Organization. 

 To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

 The Trust meets this requirement. The Trust was established by the Hope Network Foundation, which is a 
non-profit organization. Decl. of Trust, Art. I. Hope Network also serves as the main Trustee, or manager, 
of the Trust. Decl. of Trust, Art. II(6); see also Art. III(1)-(4), Art. VI, and Art. VIII. The Trustee has 
authority to appoint a Co-Trustee(s), which must also be a non-profit association. Decl. of Trust, Art. II(6), 
VII; Second Amendment, ⁋⁋ A, C. Similarly, upon the Trustee’s resignation, a court may appoint a 
successor Trustee, which must also be a non-profit association. Decl. of Trust, Art. II(6), XII; Second 
Amendment, ⁋ G. In addition, while the Declaration of Trust allows the Trustee to employ various agents, 
managers, accountants, and investment management services, the non-profit Trustee (including Co-Trustee 
or Successor Trustee) retains “ultimate managerial control” and the use of any for-profit entity “must 
always be subordinate to the non-profit manager.” Decl. of Trust, Art. VI(9), VIII (5) & (17), XIV(1)(c); 
First Amendment ⁋ (a); Second Amendment, ⁋⁋ D, E, I; Joinder Agreement, ⁋ V.  

 2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes. 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). In addition, the trust 
must be able to provide an individual accounting for each individual. POMS SI 01120.203(D)(4).  

 The Trust meets this requirement. The Trust maintains separate sub-accounts for each individual 
beneficiary but pools the accounts for purposes of investment and management. Decl. of Trust, Art. VI(1). 
Also, the Trustee, or its authorized agents, maintains records for each Trust sub-account and must provide 
at least annually to each beneficiary or his or her guardian a statement of the Trust sub-account resources. 
Decl. of Trust, Art. VI(1)-(2).  

 3. Trust Sub-Accounts Are Not Established Solely for the Individual Beneficiary’s Benefit.  

 To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Conversely, this requirement is not met if the trust account: (1) provides a 
benefit to any other individual or entity during the disabled individual’s lifetime; or (2) allows for 
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termination of the trust account prior to the individual’s death and payment of the corpus to another 
individual or entity. POMS SI 01120.203(D)(5).  

 Here, the Third Amendment has cured the outstanding problem with the Trust regarding litigation costs 
and expenses. The original Declaration of Trust included a provision that impermissibly allowed the 
Trustee, in its sole discretion, to apportion litigation and similar costs on a pro-rata basis to all trust sub-
accounts, rather than just to the affected beneficiary. Decl. of Trust, Art. VI(8). The Second Amendment to 
the Declaration of Trust deleted the original Article VI(8) and substituted the following provision: “Costs 
and expenses of defending the Trust from any claim, demand, legal or equitable action, suit, or proceeding 
may, in the sole discretion of the Trustee, be charged against the Trust sub-account of the affected 
Beneficiary.” Second Amendment, ⁋ B. We explained that this provision was problematic because the 
Trustee had discretion not to charge the costs and expenses of litigation to the sub-account of the affected 
beneficiary, and could instead charge all sub-accounts. See POMS PS 01805.025(C) (CPM 20-004). The 
Third Amendment deleted Article VI(8) as stated in the Second Amendment and substituted new language 
that now specifies that the costs and expenses of litigation “may only be charged against the Trust sub-
account of the specific Beneficiary affected and in a manner in compliance with the requirements of 42 
U.S.C. § 1396p and its implementing regulations and POMS.” Third Amendment. Since this provision does 
not appear to contemplate the use of a beneficiary’s assets for the benefit of another beneficiary, we believe 
it satisfies the sole benefit requirement.  

 However, upon further review, we conclude that one of the Trust’s early termination provisions does not 
comply with agency policy. The POMS states that an early termination clause is acceptable only if all of 
the following criteria are met: (1) the state(s), as primary assignee, would receive all amounts remaining in 
the trust up to an amount equal to the amount of medical assistance paid on behalf of the individual under 
the state Medicaid plan(s); (2) after payment of the allowable administrative expenses listed in POMS SI 
01120.199(E)(3) and SI 01120.201(F)(4), all remaining funds are disbursed so as solely to benefit the trust 
beneficiary; and (3) the power to terminate is given to someone other than the trust beneficiary. See POMS 
SI 01120.199(E)(1). However, an early termination clause that solely allows for a transfer of the 
beneficiary’s assets from one 42 U.S.C. § 1396p(d)(4)(C) pooled trust to another 42 U.S.C. § 
1396p(d)(4)(C) pooled trust complies with SSA’s rules governing pooled trusts. See POMS SI 
01120.199(E)(2). In that case, the early termination clause must contain specific limiting language that 
precludes the early termination from resulting in disbursements other than to the secondary 42 U.S.C. § 
1396p(d)(4)(C) trust or to pay for allowable administrative expenses listed in POMS SI 01120.199(E)(3) 
and SI 01120.201(F)(4). See id.  

 Here, the amended Declaration of Trust provides that, upon early termination, the funds may be transferred 
to another § 1396p(d)(4)(C) trust. Decl. of Trust, Art. XI(1)(d); First Amendment, ⁋ (c). However, this 
provision does not include the specific limiting language required by POMS SI 01120.199(E)(2), i.e., it 
does not preclude the early termination from resulting in disbursements other than to the secondary § 
1396p(d)(4)(C) trust or to pay for allowable administrative expenses. As such, this does not appear to be an 
acceptable early termination provision.  

 The second early termination provision appears to be acceptable. The amended Declaration of Trust 
provides that, upon early termination, the State(s) will receive all amounts remaining in the Trust up to an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s). Decl. of Trust, Art. XI(1)(a); First Amendment, ⁋ (c). After the State(s) is reimbursed, 
the Trust may pay the expenses allowed under POMS SI 01120.199(F)(3)[3] or similar rules, and then all 
remaining funds are disbursed to the beneficiary. Decl. of Trust, Art. XI(1)(b); First Amendment, ⁋ (c). 
Moreover, the power to terminate belongs to the Trustee and not the beneficiary. Decl. of Trust, Art. 
XI(1)(c); First Amendment, ⁋ (c). Thus, the requirements of POMS SI 01120.199(E)(1) are met.  

 4. Trust Sub-Accounts Are Not Established by the Individual, Parent, Grandparent, Legal Guardian, or 
Court. 
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The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). Upon further review, we conclude that the Trust does not 
meet this requirement.  

As explained above, the Declaration of Trust contains two definitions of “Grantor.” The Declaration of 
Trust provides that a Grantor means a Beneficiary, his or her parent, grandparent, guardian, agent acting 
under a power of attorney, or a court. Decl. of Trust, Art. II(3). However, the Declaration of Trust also 
allows a Grantor to be “any person or entity that contributes his, her, or its own assets or property to the 
Trust for the benefit of a Beneficiary.” Id. In turn, it provides that the Trust will become effective as to any 
Beneficiary “upon execution of a Joinder Agreement by a Grantor, or by court order,” subject to the 
Trustee’s approval. Decl. of Trust, Art. V(1) (emphasis added). The Declaration of Trust does not specify 
to which definition of Grantor it is referring. This is problematic because under the second definition, the 
Trust would allow any individual or entity, not just those permitted under the statute, to establish a Trust 
sub-account. Thus, in order to meet this requirement of the pooled trust exception, Hope Network would 
need to limit the meaning of “Grantor” in the first sentence of Article V(1) of the Declaration of Trust to 
the first definition.  

 5. The Trust’s Termination Provision Meets the Requirements Regarding State Medicaid Reimbursements.  

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the trust will pay to the state(s) an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under the state Medicaid plan(s). 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). This is known as the Medicaid payback requirement of the 
pooled trust exception.  

Here, the termination provision states that all remaining funds at the time of the beneficiary’s death will be 
considered “surplus Trust property” and must be retained by the Trust. Decl. of Trust, Art. XI(2); see also 
Joinder Agreement, ⁋ K. To the extent that the Trust does not retain the surplus, the Trustee must pay to 
any State an amount equal to the total amount of medical assistance paid on behalf of the Beneficiary. Id. 
Therefore, the Trust meets the criteria for the final requirement of the pooled trust exception.  

In sum, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, 
would be considered a resource for SSI purposes because the Trust does not meet the third and fourth 
requirements of the pooled trust exception.[4] 

 B. The Regular Resource Rules 

If Hope Network is able to cure the above defects and qualify for the pooled trust exception, a self-settled 
sub-account in the Trust established on or after January 1, 2000, must still be evaluated under the regular 
resource counting rules.[5] See POMS SI 01120.200(A)(1), SI 01120.203(D)(1). Pursuant to POMS SI 
01120.200(D)(1)(a), trust principal is a resource if the beneficiary has legal authority to revoke or terminate 
the trust and then use the funds to meet his or her food or shelter needs, or if the beneficiary can direct use 
of the trust principal for his or her support and maintenance under the terms of the trust. In addition, if the 
beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. Id. 

Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, Michigan. 
Decl. of Trust, Art. XIII(4); Joinder Agreement, ⁋ U; see POMS SI 01120.200(D)(2). As noted above, the 
express terms of the Declaration of Trust state that the Trust is irrevocable. Decl. of Trust, Art. V(1), X. 
Notwithstanding these provisions, a Trust sub-account would still be considered revocable if the grantor is 
also the sole beneficiary. See POMS SI CHI01120.200(C). However, if the trust names a residual 
beneficiary or beneficiaries to receive the benefit of the trust interest after a specific event—usually the 
death of the primary beneficiary—then the trust is irrevocable, because the primary beneficiary could not 
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unilaterally revoke the trust; rather, he or she would need the consent of the residual beneficiary or 
beneficiaries. See id. Here, the grantor would not be the sole beneficiary. Rather, it appears that the Trust 
itself is a residual beneficiary of each sub-account, since any amounts remaining in a sub-account upon the 
death of the beneficiary must be retained by the Trust. Decl. of Trust, Art. XI(2); Joinder Agreement, ⁋ K . 
Moreover, the Declaration of Trust and Joinder Agreement state that the Trustee is the remainder 
beneficiary of the sub-accounts in the Trust. Decl. of Trust, Art. XIV(1)(c); Joinder Agreement, ⁋ V . Thus, 
there is at least one residual beneficiary and, consequently, a self-settled sub-account in the Trust is not 
revocable. See POMS SI CHI01120.200(C).  

Nor can a beneficiary direct the use of the Trust principal for his or her support or maintenance. Here, Hope 
Network, acting in its power as Trustee, has sole discretion to make distributions from the Trust for the 
supplemental needs of each beneficiary. Decl. of Trust, Art. III(2), VI(6). The Trustee does not owe any 
obligation of support to any beneficiary, and no beneficiary has any right of entitlement to the Trust 
property or income, except as the Trustee elects to disburse in its sole discretion. Decl. of Trust, Art. III(1). 
Moreover, a beneficiary may not compel a distribution from a Trust sub-account. Decl. of Trust, Art. III(5).  

 With respect to a beneficiary’s ability to sell his or her beneficial interest in the Trust, the Declaration of 
Trust contains a spendthrift clause which provides that no part of the Trust may be subject to anticipation or 
assignment by the beneficiaries, subject to attachment or control by any public or private creditor of the 
beneficiaries, or taken by any legal or equitable process by any voluntary or involuntary creditor. Decl. of 
Trust, Art. III(5). Michigan generally recognizes the validity of spendthrift provisions in trusts. Mich. 
Comp. Laws Ann. § 700.7502(1). However, under Michigan law, even if the Trust has a spendthrift 
provision, a “creditor or assignee” of a self-settled trust may reach “[t]he maximum amount that can be 
distributed to or for the settlor’s benefit” (exclusive of sums needed to pay the settlor’s taxes). Mich. Comp. 
Laws Ann. § 700.7506(1)(c)(ii). Nevertheless, we believe this provision is best read to apply only to 
assignees who are creditors or holders of secured interests in the property, rather than a purchaser to whom 
property has been transferred for fair market value.[6] We believe that Michigan would likely follow the 
Restatement (Third) of Trusts, which provides that in the case of a self-settled discretionary trust, this rule 
generally applies only to the settlor-beneficiary’s creditors and not to transferees (i.e., purchasers). See 
Restatement (Third) of Trusts § 60, cmt. f (2003). Thus, the spendthrift provision would be valid to prevent 
the beneficiary from selling his or her beneficial interest in the Trust.  

Therefore, if Hope Network can cure the defects discussed above and satisfy all of the requirements of the 
pooled trust exception, a self-settled sub-account in the Trust would not constitute a resource under the 
regular resource rules.  

II. Sub-Accounts Funded by Third Parties. 

As noted above, it appears that the Trust permits third parties to fund or contribute their assets to a Trust 
sub-account. See Decl. of Trust, Art. II(3). In the case of a sub-account established solely with the assets of 
a third party, the regular resource rules set forth in POMS SI 01120.200 apply to determine whether the 
assets in the sub-account are a resource.  

Here, as with a self-settled sub-account, a third-party sub-account would not be a resource under the regular 
resource rules. First, the Trust does not give the beneficiary the right to terminate his or her sub-account. 
See POMS SI 01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). 
Instead, the Declaration of Trust explicitly and exclusively grants the power to terminate to the Trustee. See 
Decl. of Trust, Art. XI(1)(c); First Amendment, ⁋ (c). Second, as discussed above, the Trust contains no 
provision allowing the beneficiary to direct the use of the Trust principal for his or her support or 
maintenance. Finally, with respect to a beneficiary’s power to otherwise sell his or her beneficial interest in 
the Trust, the Trust contains a spendthrift provision. See Decl. of Trust, Art. III(5). Michigan recognizes 
spendthrift provisions in third-party trusts. See Mich. Comp. Laws Ann. § 700.7502(1). Thus, neither the 
principal nor the beneficial interest in a third-party sub-account would be considered a resource to the 
beneficiary.  
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III. Commingled Sub-Accounts, Funded by Third Parties and Beneficiaries.  

It is possible for a sub-account in the Trust to contain assets attributable to both the beneficiary and one or 
more third parties under the definitions of “Grantor” provided in Declaration of Trust. See Decl. of Trust, 
Art. II(3). Agency policy provides that, in the case of a comingled trust established on or after January 1, 
2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules apply 
to the portion of the comingled trust attributable to the assets of third parties, and the statutory resource 
rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  

Here, in the event that a sub-account in the Trust established on or after January 1, 2000, receives any 
contributions from a third party, the portion of the sub-account attributable to the assets of the third party 
would not be a resource under the regular resource rules, as discussed in Section II above. However, with 
respect to the portion of the sub-account attributable to the assets of the beneficiary, that portion would be 
considered a resource under the Act based on the defects discussed in Section I.A above.[7] 

 CONCLUSION 

For the reasons discussed above, we conclude that the self-settled sub-accounts in the Pooled Accounts 
Trust of the Hope Network Foundation do not meet all of the requirements to be excepted from resource 
counting under 42 U.S.C. § 1396p(d)(4)(C). However, if the defects identified above can be cured, then a 
self-settled sub-account would not constitute a resource under the regular resource rules. In addition, a 
third-party sub-account would not be a resource under the regular resource rules, nor would third-party 
assets in a commingled sub-account. However, the portion of a commingled sub-account attributable to the 
assets of the beneficiary would be considered a resource.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.026 Minnesota  
A. PS 20-086 Review of the Arc-MN Pooled Trust Agreement for a Beneficiary’s 
Assets, Third Amendment and Restatement  

September 28, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines March 26, 2020 amendments to the Arc 
Minnesota pooled trust to determine whether the trust meets the requirements for exception pursuant to 42 
U.S.C. § 1396p(d)(4)(C). While the amendments correct several previously identified issues, the RCC 
concludes that a self-settled sub-account in the trust still does not meet all of the requirements for an 
exception to resource counting under 42 U.S.C. § 1396p(d)(4)(C).  

2. Opinion  

QUESTION AND SHORT ANSWER 

 We previously advised that several provisions in the Arc-MN Pooled Trust for a Beneficiary’s Assets 
(Trust) were inconsistent with the Agency’s requirements for a pooled trust, such that self-settled accounts 
in the Trust would be considered resources when determining eligibility for Supplemental Security Income 
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(SSI). On March 26, 2020, the Trust was amended to address the concerns we raised, and you asked 
whether the Trust now complies with SSA’s trust policy.  

 We find that all of the concerns we previously identified have been addressed. However, we have 
identified two additional issues with the Trust that should be addressed to bring the Trust into compliance 
with the Agency’s pooled trust requirements. Specifically, the Trust allows the cost of obtaining advice or 
assistance to be allocated on a pro rata basis among all trust beneficiaries, even if some beneficiaries did 
not benefit from the advice or assistance. In addition, the joinder agreement gives the trustee broad 
discretion to make or allow for different arrangements for the funds in a sub-account if the beneficiary 
moves to another state.  

BACKGROUND 

 The Trust was initially established in 2009 by The Arc Minnesota (Arc-MN), a non-profit corporation, 
which also serves as the trustee of the Trust. See Arc-MN Pooled Trust Agreement for a Beneficiary’s 
Assets, Third Amendment and Restatement (Trust Agreement) Introduction, ¶¶1.01(m), 7.01. The trust was 
amended in 2010, 2017, and 2020. Trust Agreement Introduction.  

You previously asked us to review the 2017 version of the Trust and the accompanying joinder agreement. 
We found several problematic provisions in that version of the documents that were inconsistent with 
Agency trust policy. See Memorandum from Reg’l Chief Counsel, Chicago, to Assistant Reg’l Comm’r-
MOS, Chicago, Review of the Arc-MN Pooled Trust Agreement for a Beneficiary’s Assets, Second 
Amendment and Restatement (May 2, 2019). The Trust was apparently amended in 2020 to address the 
concerns that we had raised, and you submitted the current version of the Trust Agreement, together with a 
current version of the joinder agreement, for our review. The current version of the Trust Agreement and 
joinder agreement largely track the prior, 2017 versions of those documents. However, as described below, 
amendments were made to address concerns we had raised about (1) delegating management 
responsibilities to for-profit entities, (2) paying the costs of travel companions, (3) charging beneficiaries 
for legal fees and expenses, (4) holding funds under a separate agreement if a sub-account is terminated 
during the beneficiary’s lifetime, and (5) limiting the amount the state(s) would be reimbursed for Medicaid  

The Trust is intended to be a pooled trust that meets the criteria of 42 U.S.C. § 1396p(d)(4)(C), so that 
assets held in the Trust will not be used in determining eligibility for benefits. Trust Agreement ¶¶1.02, 
2.02. The purpose of the Trust is to provide for the supplemental needs of the beneficiaries without 
impacting their eligibility for benefits. Trust Agreement ¶2.01. The Trust Agreement states that a 
beneficiary’s sub-account is established for the sole benefit of the beneficiary. Trust Agreement ¶1.01(j).  

As noted above, Arc-MN serves as the trustee of the Trust. Trust Agreement ¶7.01. Any successor trustee 
must also be a nonprofit corporation. Trust Agreement ¶ 7.02. The Trust previously allowed the trustee to 
delegate management functions to the for-profit trust fund manager or other for-profit professionals and 
advisors. Under the current version of the Trust, the trustee may still employ trust fund managers, 
accountants, attorneys, bankers, brokers, custodians, investment counsel, and other agents, and may 
delegate to them such duties as the trustee determines are reasonable and proper. Trust Agreement ¶7.03(f). 
However, the trustee will not delegate managerial and oversight responsibilities to any such agent for the 
day-to-day decisions regarding the health and well-being of any beneficiary. Id. In addition, the trustee now 
has sole discretion to direct and approve any disbursements from the Trust, and to determine the amount of 
trust principal to be invested. Trust Agreement ¶¶5.04, 7.03(f), 8.01.  

Individual grantors establish sub-accounts in the Trust by contributing property and executing a joinder 
agreement. Trust Agreement ¶3.02. A grantor is defined as “a Beneficiary, a legal Guardian or Conservator 
for the Beneficiary, or any court, using the Beneficiary’s funds to establish the Sub-Account.” Trust 
Agreement ¶1.01(d). The Trust Agreement states that the beneficiary of a trust sub-account has no authority 
to revoke or terminate the trust account. Trust Agreement ¶¶1.04, 3.02. The Trust Agreement also includes 
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a spendthrift provision stating that no beneficiary will have any power to sell, assign, transfer, encumber, or 
in any other manner to anticipate, or dispose of, his or her interest in the trust. Trust Agreement ¶ 2.04.  

The trustee maintains separate sub-accounts for each beneficiary, but the property is pooled for purposes of 
investment and management. Trust Agreement ¶4.01. Beneficiaries cannot compel the trustee to make a 
distribution from the trust or sub-account. Trust Agreement ¶2.03. The trustee has the sole discretion to 
determine whether payments will be made from a trust account. Trust Agreement ¶5.01. The Trust 
Agreement provides that the trustee has discretion to make distributions “for anything that is a special need 
of the Beneficiary that is not otherwise provided for the Beneficiary” and gives examples of appropriate 
expenditures. Trust Agreement ¶ 5.03. The trustee directs the trust fund manager (a bank or trust company 
that holds and manages the funds) to make payments from a sub-account. Trust Agreement ¶¶5.04, 7.03(f), 
8.01, 8.03-04. The 2017 version of the Trust allowed for payments from the Trust to pay for a travel 
companion for the trust beneficiary, if this would improve the beneficiary’s quality of life. However, under 
the current version of the Trust, expenses for a travel companion can be paid from the Trust only if the 
beneficiary needs assistance to travel due to a medical condition, disability, or age. Trust Agreement 
¶5.03(e).  

Under the 2017 version of the Trust, any legal fees or expenses incurred while defending the Trust or any 
sub-account could be charged on a pro rata basis to all sub-accounts in the sole discretion of the trustee. 
Under the current version of the Trust, by contrast, any such legal fees or expenses may be charged only 
against the trust sub-account(s) of the specific beneficiary or beneficiaries affected. Trust Agreement ¶8.09. 
However, the current version of the Trust also allows the trustee to seek the advice or assistance of any 
other person or entity it deems appropriate, and the costs associated with obtaining that advice or assistance 
“may be apportioned on a pro rata basis against all Sub-Accounts or may be charged only against the Sub-
Account about which the Trustee seeks such advice or assistance.” Trust Agreement ¶7.04.  

The trustee may terminate a sub-account only if: (a) the account no longer contains sufficient assets to 
justify its continued administration; (b) the beneficiary is no longer disabled or otherwise becomes 
ineligible for SSI or Medicaid; or (c) the beneficiary dies. Trust Agreement ⁋ 6.01. In the first two 
situations, all assets in the sub-account (less allowable administrative expenses) will be either: (a) 
transferred to another pooled trust, or (b) used to reimburse the States for Medicaid assistance, with any 
remaining funds to be paid to the beneficiary of the sub-account. Trust Agreement ¶6.03. These same 
provisions apply if the entire pooled trust is terminated. Trust Agreement ¶6.04. Under the 2017 version of 
the Trust, if a trust sub-account were terminated during the lifetime of the beneficiary, the trustee could also 
continue to administer the sub-account under a separate agreement with the affected beneficiary or his or 
her representative. However, there is no such provision in the current version of the Trust.  

If the sub-account terminates at the death of the beneficiary, after payment of administrative expenses 
relating to the termination of the Trust, the Trust will first retain 10% of the funds, then reimburse the 
state(s) for Medicaid assistance provided to the beneficiary. Trust Agreement ¶6.02. Under the 2017 
versions of the Trust Agreement and joinder agreement, the trustee would reimburse the states only for 
medical assistance provided to the beneficiary after the effective date of the 1993 Omnibus Budget 
Reconciliation Act (OBRA). However, there is no such limitation in the current Trust Agreement or joinder 
agreement; rather, all medical assistance will be repaid from the remaining funds. Trust Agreement 
¶6.02(c); Joinder Agreement ¶2, Exhibit A ¶ 3. If any funds remain after reimbursement for Medicaid, 
those amounts will be distributed as designated in the joinder agreement, or retained by the trustee if the 
joinder agreement is silent. Trust Agreement ¶ 6.02. The joinder agreement allows the beneficiary to name 
residual beneficiaries to receive any remaining benefits on the beneficiary’s death, after the Trust deducts 
its 10% remainder share and reimburses the state(s) for Medicaid. Joinder Agreement ¶ 3, Exhibit A ¶ 6, 
Exhibit B at 7.  

The joinder agreement also addresses situations where a beneficiary changes residence from Minnesota to 
another state. In that situation:  
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[D]istributions may cease until appropriate arrangements can be made within the sole discretion of the 
Trustee—including, but not necessarily limited to:  

a. The in-kind transfer of the Sub-Account property directly to a comparable 501(c)(3) tax-exempt pooled 
trust serving the geographic location to which the Beneficiary has moved.  

b. The Establishment by the Beneficiary of a properly-drafted private special needs trust. 

c. The continued administration of the Beneficiary’s Sub-Account by the Trustee in accordance with the 
applicable laws of the state to which the Beneficiary moves.  

Joinder Agreement Exhibit B at 7. 

DISCUSSION 

I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes for that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of section 1917(d)(4)(C) of the Act—commonly known as the pooled trust exception. 42 U.S.C. § 
1396p(d)(4)(C).  

Unless this Trust meets the pooled trust exception, sub-accounts in the Trust would be considered resources 
under these rules, since the trustee has discretion to pay all of the assets in a trust sub-account to or for the 
benefit of the beneficiary. Trust Agreement ¶¶ 2.01, 3.01, 5.01. In order to qualify for the pooled trust 
exception, a trust must meet the following requirements:  

1. The pooled trust is established and managed by a nonprofit association; 
2. Separate accounts are maintained for each beneficiary, but assets may be pooled for investment 

and management purposes;  
3. Accounts are established solely for the benefit of the disabled individuals; 
4. The trust account is established through the actions of the individual, a parent, a grandparent, a 

legal guardian, or a court; and  
5. The trust provides that, to the extent that any amounts remaining in the beneficiary’s account, 

upon the death of the beneficiary, are not retained by the trust, the trust will pay to the state(s) 
from such remaining amounts in the account an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under state Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

We previously advised that the Trust did not meet the first, third, and fifth requirements. As discussed 
below, the Trust has now been amended to address and resolve the concerns we previously raised about the 
Trust. However, we have identified two other provisions that appear to be inconsistent with the third 
requirement above.  

1. Established and Managed by a Non-Profit Association 

Under the Act, a pooled trust must be established and managed by a non-profit association. 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203(D)(3), SI 01120.225. A non-profit association may 
employ the services of a for-profit entity, but the non-profit association must maintain ultimate managerial 
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control over the trust. POMS SI 01120.225(D). For example, the non-profit association must be responsible 
for determining the amount of the trust corpus to invest; removing or replacing the trustee; making day-to-
day decisions regarding the health and well-being of the beneficiaries; and determining whether to make 
discretionary disbursements form the trust. POMS SI 01120.225(D)-(E).  

Here, Arc-MN, a non-profit association, established and manages the Trust as trustee. Trust Agreement 
Introduction, ¶7.01. Any successor trustee must also be a non-profit organization. Trust Agreement ¶ 7.02. 
Under the current trust terms, the trustee has sole discretion to direct and approve any disbursements from 
the Trust and to determine the amount of trust principal to be invested. Trust Agreement ¶¶ 5.04, 7.03(f), 
8.01. In addition, the trustee may employ trust fund managers, accountants, attorneys, bankers, brokers, 
custodians, investment counsel, and other agents, and may delegate to them such duties as the trustee 
determines are reasonable and proper, except that the trustee will not delegate managerial and oversight 
responsibilities to any such agent for the day-to-day decisions regarding the health and well-being of any 
beneficiary. Trust Agreement ¶7.03(f). Thus, the Trust meets the requirement that the trust be established 
and managed by a non-profit organization.[1] 

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

We previously advised that the Trust met the the second requirement of the pooled trust exception, in that it 
maintains a separate account for each trust beneficiary and provides separate accounting for each 
individual, although funds are pooled for investment and management purposes. See 42 U.S.C. § 
1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The Trust continues to meet this requirement. Trust 
Agreement ⁋ 4.01.  

3. Established for the Sole Benefit of the Individual 

The law also requires that an individual trust sub-account be established for the sole benefit of the disabled 
individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). This means that no one but that 
individual should benefit from the funds in that individual’s trust account during that individual’s lifetime. 
POMS SI 01120.201(F)(1). Conversely, a trust account is not established for the sole benefit of the disabled 
individual if it: (1) provides a benefit to any other individual or entity during the disabled individual’s 
lifetime; or (2) allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity. POMS SI 01120.203(D)(5).  

Here, the Trust Agreement states that a sub-account is established and maintained for the sole benefit of the 
beneficiary, and as such, requires the trustee to use the sub-account funds for the benefit of the beneficiary. 
Trust Agreement ¶¶ 1.01(j), 3.01, 5.01. Although we previously advised that the Trust did not meet the sole 
benefit requirement for several reasons, the Trust has now been amended to correct those issues.[2] 
However, upon further review of the Trust and joinder agreement we identified two additional provisions 
that are contrary to the sole benefit requirement. Specifically, as explained below, the Trust allows the cost 
of obtaining advice or assistance (other than legal defense) to be allocated among all trust beneficiaries, 
even if some beneficiaries did not benefit from the advice or assistance. Also, the joinder agreement gives 
the trustee broad discretion to make or allow for different arrangements for the funds in a sub-account if the 
beneficiary moves to another state.  

a. Apportioning Fees and Expenses Among Sub-Accounts 

The Trust allows the trustee to seek the advice and assistance of any person or entity it deems to be 
appropriate, and any associated costs “may be apportioned on a pro rata basis against all Sub-Accounts or 
may be charged only against the Sub-Account about which the Trustee seeks such advice or assistance.” 
Trust Agreement ⁋ 7.04. This provision allows the trustee to use funds from a beneficiary’s account to pay 
for advice or services that did not benefit that particular beneficiary, but rather benefited someone other 
than that particular beneficiary. This is inconsistent with the requirement that accounts be established for 
the sole benefit of the disabled individual.  
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b. Joinder Agreement Provisions Related to a Beneficiary’s Move to Another State 

In addition, the joinder agreement states that if the beneficiary moves to another state, the trustee can make 
any “appropriate arrangements” that are “within the sole discretion of the Trustee – including, but not 
necessarily limited to” transferring the sub-account to another qualifying pooled trust, placing the funds in 
a private special needs trust established by the beneficiary, or continuing to administer the account in 
accordance with the beneficiary’s new state of residence.[3] Joinder Agreement Exhibit B at 7. The last 
example appears to be consistent with Agency guidance. It would be appropriate for the trustee of the 
current pooled trust to continue to administer the sub-account while also complying with the laws of the 
new state of residence. However, the other two examples do not comply with Agency policy on early 
termination.  

Agency guidance explains that, where a sub-account in a pooled trust can be terminated during a 
beneficiary’s lifetime, all of the following requirements must be met: (1) the state(s) is reimbursed for 
Medicaid assistance paid on behalf of the individual; (2) the beneficiary receives all remaining funds after 
the payment of allowable administrative expenses; and (3) the power to terminate is given to someone other 
than the trust beneficiary. See POMS SI 01120.199(F)(1); see also POMS SI 01120.199(F)(3), SI 
10020.201(F)(4) (listing allowable administrative expenses). Alternatively, an early termination provision 
is acceptable if it solely allows for a transfer of the beneficiary’s assets to another qualifying pooled trust. 
See POMS SI 01120.199(F)(2). In that case, the trust provision must contain specific limiting language that 
precludes any disbursements other than to the secondary qualifying pooled trust, or to pay for allowable 
administrative expenses listed in the POMS. See id.  

With respect to the second example, Agency policy does not allow for the trustee to transfer funds from a 
sub-account into a private special needs trust established by the beneficiary—unless the state(s) was 
reimbursed for Medicaid first. See POMS SI 01120.199(F)(1)-(2). As for the first example, while it may be 
appropriate to transfer the sub-account assets into another qualifying pooled trust, the trust provision would 
also need to include specific language that precludes any disbursements other than to the secondary 
qualifying pooled trust, or to pay for allowable administrative expenses. See POMS SI 01120.199(F)(2). 
This provision does not include such limiting language. Moreover, the joinder agreement gives the trustee 
full discretion to implement any other arrangements the trustee deems appropriate. Under this broad 
language, it is possible that the trustee could terminate the trust sub-account and dispose of or transfer the 
assets in a manner that is inconsistent with the Agency’s guidance on early termination provisions—or to 
continue to hold the assets under different arrangements that might not meet the Agency’s pooled trust 
requirements. Therefore, the Trust does not meet the third requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D) .  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

We previously advised that the Trust meets the fourth requirement of the pooled trust exception that sub-
accounts be established by the beneficiary, a parent, a grandparent, a legal guardian or a court. See 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust continues to meet this requirement. 
Trust Agreement ¶¶ 1.01(d), 3.02.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the state(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). Although we previously advised that the Trust did not 
meet this requirement, the Trust has now been amended to correct the issue we had identified.[4] The Trust 
now expressly provides for reimbursement of all medical assistance provided during the beneficiary’s 
lifetime. Trust Agreement ¶ 6.02.  
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II. Regular Resource Rules 

Even if the Arc-MN were to qualify for the pooled trust exception, a self-settled trust sub-account would 
also be subject to the regular resource counting rules in POMS SI 01120.200. See POMS SI 
01120.200(A)(1), SI 01120.203(D)(1). Generally, trust principal is a resource if the beneficiary has the 
legal authority to revoke the trust and then use the funds to meet his or her food or shelter needs, or if the 
beneficiary can direct use of the trust principal for his or her support and maintenance under the terms of 
the trust. See POMS SI 01120.200(D)(1)(a). In addition, if the beneficiary can sell his or her beneficial 
interest in the trust, that interest is a resource. Id. As discussed below, neither the principal nor the 
beneficial interest in a self-settled sub-account would be considered a resource under these rules.  

First, trust beneficiaries of self-settled sub-accounts cannot revoke their sub-accounts and access the funds. 
Although the Trust states that it is irrevocable (Trust Agreement ¶¶1.04, 3.02), under Minnesota law, which 
controls this Trust (Trust Agreement ¶9.02), a trust that purports to be irrevocable can nevertheless be 
revoked if the grantor and all beneficiaries agree. See Minn. Stat. § 501C.0411(a). Thus, if the grantor is 
also the sole beneficiary of the trust, he or she could unilaterally revoke the trust. However, in this case, the 
pooled trust is also a beneficiary of every trust sub-account, since the pooled trust will retain 10% of the 
remaining assets on the death of the beneficiary. Trust Agreement ¶6.02. Therefore, a self-settled sub-
account in the Trust is irrevocable.  

Second, trust beneficiaries cannot compel the trustee to make any payments from the Trust. The trustee has 
full discretion to make disbursements. Trust Agreement ¶2.03. Accordingly, the principal of a self-settled 
sub-account in the Trust would not be considered a resource.  

Finally, trust beneficiaries of self-settled sub-accounts cannot sell their beneficial interest in the Trust. The 
Trust includes a spendthrift provision that states that beneficiaries cannot sell their beneficial interest in the 
Trust or any sub-account. Trust Agreement ¶2.04. We note that, under Minnesota law, even if an 
irrevocable trust has a spendthrift provision, a “creditor or assignee of the settlor may reach the maximum 
amount that can be distributed to or for the settlor’s benefit.” Minn. Stat. Ann. § 501C.0505(2). This could 
be read to suggest that a settlor-beneficiary could sell/assign his or her beneficial interest for the full value 
of the trust sub-account, since the assignee could reach that amount. Nevertheless, we believe that this 
statutory provision was intended to apply only to assignees who are creditors of the settlor-beneficiary, 
rather than to assignees who purchased the property for fair market value. See POMS PS 01825.026 (PS 
20-041) (Apr. 28, 2020). This interpretation is consistent with the name of the statute, which refers only to 
a “Creditor’s claim against settlor.” Minn. Stat. Ann. § 501C.0505. For a purchaser for value, we believe 
that Minnesota would likely follow the approach in the Restatement (Third) of Trusts, which states that in 
the case of a self-settled discretionary trust, only creditors of the settlor can reach the maximum amount the 
trustee could pay to or apply for the benefit of the settlor, and that this rule normally does not apply to the 
settlor’s transferees (i.e. , purchasers). See Restatement (Third) of Trusts § 60, cmt. f; see also Minn. Stat. 
Ann. § 501C.0106 (common law of trusts supplement Minnesota Trust Code). Therefore , the spendthrift 
provision should be considered valid and effective to prevent a settlor-beneficiary from selling his or her 
beneficial interest in the Trust.  

CONCLUSION 

In sum, although the Trust has been amended to rectify issues previously identified, there are still two 
provisions that are inconsistent with the Agency’s pooled trust requirements—(1) the provision allowing 
pro rata allocation of costs and expenses of advice and assistance among all beneficiaries even if all 
beneficiaries did not benefit from that advice or assistance, and (2) the provision regarding disposition of 
the funds in a sub-account if the beneficiary moves to another state. If these deficiencies were rectified, 
however, self-settled sub-accounts would not be considered resources.  
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------------------------------------------------------------------------------------------------------------ 

PS 01825.045 South Carolina  
A. PR 21-023 Validity of Purported Pooled Trust – South Carolina - Horry County 
Disabilities and Special Needs Board Pooled Fund Trust  

April 2, 2021 

 1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the Horry County Disabilities and Special 
Needs Board Pooled Fund Trust to determine if it meets the requirements for the pooled trust exception 
under section 1917(d)(4)(C) of the Act. The RCC concludes that the trust does not comply with all the 
requirements, as the trust is not clearly managed by a nonprofit organization and the sub-accounts are not 
established for the sole benefit of each beneficiary.  

2. Opinion  

QUESTION 

 Whether the Horry County Disabilities and Special Needs Board Pooled Fund Trust (Trust) meets the 
requirements for a pooled trust under section 1917(d)(4)(C) of the Social Security Act (Act) and the 
relevant provisions of the Program Operations Manual System (POMS).  

OPINION 

For the reason discussed below, the Trust does not comply with all the requirements for a pooled trust 
under section 1917(d)(4)(C) of the Act and the relevant provisions of the POMS.  

BACKGROUND 

On September 23, 2010, the Horry County Disabilities and Special Needs Board (DSNB or Grantor) and 
Banking Branch Banking and Trust Company (BB&T) entered into an agreement establishing the Trust. 
See Pooled Trust Agreement of DSNB (Agreement), pmbl., Art. I, Art. III, § 1. Below are the relevant 
provisions of the Trust.  

I. Purpose and Administration 

The Agreement states that Grantor’s intent in creating the Trust was to establish a pooled trust pursuant to 
42 U.S.C. § 1396p (section 1917 of the Act) for the benefit of Trust Beneficiaries. Agreement, Art. III, § 1. 
The Agreement states that Grantor is a non-profit organization exempt from taxation under section 
501(c)(3) of the Internal Revenue Code.[1] Agreement, Art. III, § 1. A Beneficiary is a person who, at the 
time a sub-account is created, is disabled under section 1614(a)(3) of the Act, and who qualifies under 42 
U.S.C. § 1396p (section 1917 of the Act) to be a recipient of the services and benefits of the Trust. 
Agreement, Art. II, § 2. The Agreement authorizes Grantor to accept a person as a Beneficiary if the 
agency has not yet made a determination that the person is disabled if Grantor determines the Beneficiary is 
expected to meet the definition of a disabled person. Agreement, Art. II, § 2. The Trust becomes effective 
with respect to a Beneficiary upon the execution of a joinder agreement by the Sponsor and Grantor. See 
Agreement, Art. III, § 1, Art. V, § 1. A Sponsor is a parent, grandparent, legal guardian, or other legal 
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representative of a Beneficiary; a Beneficiary himself or herself; or any court. See Agreement, Art. II, § 7. 
A Sponsor may also include any person or entity that contributes his, her, or its assets or property to the 
Trust for the benefit of a Beneficiary. See id. 

The Agreement does not expressly identify the Trust trustee, but the signature portion of the Agreement 
designates BB&T as Trustee. The Agreement authorizes Trustee, in its absolute discretion, to invest, 
reinvest, sell, and hold Trust property. Agreement, Art. VI. The Agreement states that Trustee shall make 
distributions only as directed by a Special Advisor or the Advisory Committee. Agreement, Art. III, § 1. A 
Special Advisor is person designated by a Sponsor, or if there is no Sponsor, by Grantor to advise Trustee 
for an individual Beneficiary. See Agreement, Art. II, § 6. Each Beneficiary must have a Special Advisor 
who is responsible for determining the needs of the Beneficiary and the effect of distributions on the 
Beneficiary’s eligibility for government benefits. Seeid. The Advisory Committee is a committee appointed 
by the board of directors of Grantor. See Agreement, Art. II, § 1.  

The Agreement states that a separate Trust sub-account shall be maintained for each Beneficiary, but for 
the purposes of investment and management of funds, the Trust shall pool the sub-accounts. Agreement, 
Art. VII, § 1. The Agreement directs Trustee to maintain records for each trust sub-account in the name of, 
and showing the property contributed for, each Beneficiary. Agreement, Art. III, § 1.  

Costs of defending the Trust may, in the sole discretion of the directors of Grantor, either (1) be 
apportioned on a pro rata basis to all Trust sub-accounts; (2) be charged solely against the Trust sub-
account as to the affected Beneficiary; or (3) charged to the sub-accounts of a group of affected 
Beneficiaries or to a group of Beneficiaries whose interests may be reasonably expected to be affected by 
the outcome of the action. See Agreement, Art. VII, § 8.  

II. Distribution 

Trustee has no responsibility related to distributions except to act on appropriate direction. See Agreement, 
Art. III, § 1. Trustee shall pay or apply for the supplemental care of each Beneficiary from the assets of the 
Trust sub-account of the Beneficiary as the Special Advisor shall request and the Advisory Committee shall 
approve and direct. See Agreement, Art. III, § 2. The Advisory Committee has the absolute discretion to 
refuse distributions that would disqualify a Beneficiary for government benefits and may refuse to direct 
distributions for any reason if the Advisory Committee determines that the distribution would not be in the 
Beneficiary’s best interest. See Agreement, Art. III, § 4.  

The Agreement states that any distributions made to a Beneficiary that would otherwise disqualify him or 
her for benefits identified by the Special Advisor may be treated as a loan to Beneficiary, and the Trustee 
must document an amortized payback schedule over the actuarially determined life of the Beneficiary, 
without any self-cancelling provision, and with a reasonable interest rate. Agreement, Art. III, § 5.  

III. Irrevocability and Spendthrift 

The Agreement states that the Trust is irrevocable, except it may be amended to further effectuate the terms 
of the Agreement. Agreement, Art. XI. Grantor may amend the Agreement so that it conforms to any rules, 
regulations, policy, or interpretations that are approved by any governing body or agency relating to 42 
U.S.C. § 1396p (section 1917 of the Act) or related statutes. Seeid. The Agreement also states that a Trust 
sub-account becomes irrevocable upon delivery and acceptance of property acceptable to Grantor, and the 
contributed funds are not refundable except as otherwise provided in Article XII. Agreement, Art. V, § 1.  

The Agreement states that the Trust is not available to Beneficiaries’ creditors. Agreement, Art. III, § 1. 
Beneficiaries have no entitlement to the income or corpus of the Trust except as Trustee is directed to 
disburse assets by the Advisory Committee or the Special Advisor. Seeid. Trust assets are not available to 
any Beneficiary except to the extent distributions are made, in the discretion of the Advisory Committee, to 
a Beneficiary. See Agreement, Art. III, § 3. The Agreement also states that no part of the Trust principal or 
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income shall be subject to anticipation or assignment by the Beneficiaries; shall be subject to attachment or 
control by any public or private creditor of the Beneficiaries; or may be taken by any legal or equitable 
process by any voluntary or involuntary creditor, including those who have provided for the Beneficiary’s 
support and maintenance. Agreement, Art. III, § 7. Under no circumstance may any Beneficiary compel a 
distribution from a Beneficiary’s sub-account. Seeid. 

IV. Termination 

The Agreement states that if the Advisory Committee determines that the Trust has become impossible to 
implement for any affected Beneficiary, the Advisory Committee may direct Trustee to pay over the 
amount remaining in the a sub-account to the Beneficiary or to another pooled funded trust that meets the 
requirements of 42 U.S.C. § 1396p(d)(4)(C) (section 1917(d)(4)(C) of the Act) or a special needs trust that 
meets the requirements of 42 U.S.C. § 1396p(d)(4)(A) (section 1917(d)(4)(A) of the Act). Agreement Art. 
XII, § 1.  

The Agreement states that when a Beneficiary dies, any amounts remaining in the Beneficiary’s Trust sub-
account shall be deemed surplus Trust property and shall be retained by the Trust. Agreement Art. XII, § 2. 
If the amounts remaining are not deemed to be retained by the Trust, the funds shall be paid to the South 
Carolina Department of Health and Human Services and any other state Medicaid agency known to Trustee 
to have provided medical assistance to the Beneficiary during his or her lifetime, up to the total amount of 
medical assistance paid on behalf of the Beneficiary for Medicaid assistance. Seeid. 

V. Governing Law and Severability 

The Agreement states that validity of the Trust shall be determined under the laws of the United States and 
the State of South Carolina. Agreement, Art. XIII, § 4. Questions of construction and interpretation of the 
Trust shall be determined by the laws of South Carolina. Seeid. 

The Agreement states that if any provision of the Agreement is or becomes invalid or unenforceable, the 
remaining provisions of the Agreement shall be and continue to be fully effective. Agreement, Art. III, § 8.  

VI. Number Holder’s Joinder Agreement 

Name redacted], the number holder (NH), enrolled in and adopted the Trust on October 4, 2010, through a 
joinder agreement.[2] Joinder Agreement, pmbl. The Joinder Agreement identifies Grantor as NH’s Sponsor 
and representative payee. Joinder Agreement, §§ B, C. The Joinder Agreement states that if upon NH’s 
death funds remain in her sub-account, such funds shall be distributed in accordance with Article XII of the 
Agreement. Joinder Agreement, § D. The Joinder Agreement states NH’s sub-account will be administered 
for her sole benefit and Grantor recognizes that all distributions are at the sole discretion of the Advisory 
Committee. Joinder Agreement, § E. The Joinder Agreement states that the Trust is a pooled fund trust, 
governed by the laws of South Carolina, in conformity with the provisions of 42 U.S.C. § 1396p (section 
1917 of the Act). Joinder Agreement, § G.4. The Joinder Agreement states that Grantor designated Jessie 
Lloyd as Special Advisor for administering NH’s sub-account. Joinder Agreement, § H.  

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain income 
and resource restrictions and other eligibility requirements. See Act §§ 1602, 1611(a); 20 C.F.R. §§ 
416.110, 416.202 (2020).[3] “Resources” include cash or other liquid assets or any real or personal property 
that an individual owns and could convert to cash to be used for his or her support and maintenance. See 
Act § 1613; 20 C.F.R. § 416.1201(a); POMS SI 01110.100B.1; POMS SI 01120.010B. “If the individual 
has the right, authority or power to liquidate the property or his or her share of the property, it is considered 
a resource. If a property right cannot be liquidated, the property will not be considered a resource of the 
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individual . . . .” 20 C.F.R. § 416.1201(a)(1); see POMS SI 01110.100B.1, B.3; POMS SI 01110.115A; 
POMS SI 01120.010B. 

Generally, the agency must consider the principal, or corpus, of a trust established with the assets of an 
individual to be a resource of the individual. See Act § 1613(e)(1)-(3); POMS SI 01120.201A.1. However, 
the rules in section 1613(e) of the Act do not apply to trusts described in section 1917(d)(4) of the Act. Act 
§ 1613(e)(5); see POMS SI 01120.201A.1; POMS SI 01120.203A. Trusts created in accordance with 
paragraphs (A) and (C) of section 1917(d)(4) are commonly known as Medicaid trust exceptions and 
consist of two types: Special Needs Trusts (paragraph (A)) and Pooled Trusts (paragraph (C)). See POMS 
SI 01120.203A. To satisfy the exception for pooled trusts under section 1917(d)(4)(C), a trust must contain 
the assets of an individual who is disabled (as defined in section 1614(a)(3)) and meet the following 
conditions:  

(i) The trust is established and managed by a nonprofit association 

(ii) A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts;  

(iii) Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined 
in section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, 
or by a court; and  

(iv) To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this title.  

Act § 1917(d)(4)(C); POMS SI 01120.203D.1. 

As written, the Trust does not comply with all the requirements for a pooled trust under section 
1917(d)(4)(C) of Act and the implementing POMS provisions.  

We cannot determine whether The Trust complies with the first enumerated requirement for a pooled trust 
under section 1917(d)(4)(C): that the Trust is established and managed by a nonprofit organization (i.e., an 
organization that has been established and certified under a state nonprofit statute). Act § 1917(d)(4)(C)(i); 
POMS SI 01120.203D.1, D.3. According to the Agreement, Grantor established the Trust and is a nonprofit 
corporation. Agreement, Art. III, § 1. Moreover, the IRS lists Grantor as a tax-exempt organization and the 
South Carolina Secretary of State lists Grantor as a registered charity. See Act § 1917(d)(4)(C)(i); POMS 
SI 01120.203B.2.c; see also POMS SI 01120.203J (referring to the procedures in POMS SI 01130.689E for 
determining if an organization is not for profit); POMS SI 01130.689E (indicating the agency considers an 
organization to be a non-profit organization if it can verify it is a tax-exempt organization with the IRS). 
Thus, the Trust was established by a nonprofit association. The management of the Trust by a not-for-profit 
entity is not clearly established, however.  

Specifically, the Agreement gives Trustee, a private, for-profit corporation, the power to invest, reinvest, 
sell, and hold property. Agreement, Art. VI. The Agreement also provides Trustee shall make distributions 
only as directed by a Special Advisor or the Advisory Committee. Agreement, Art. III, § 1. The Agreement 
also states that Trustee shall pay or apply for the supplemental care of each Beneficiary from the assets of 
the Trust sub-account of the Beneficiary as the Special Advisor shall request and the Advisory Committee 
shall approve and direct. Agreement, Art. III, § 2. These Agreement sections appear to be somewhat 
contradictory in demonstrating that a non-profit association sufficiently manages the Trust. See POMS SI 
01120.225. Thus, it is unclear whether the Trust meets the first enumerated requirement of the Act’s pooled 
trust exception.  
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Moreover, the Agreement does not establish that the Trust sub-accounts are solely for the benefit of each 
beneficiary, as mandated by the third enumerated requirement under the Act. Act § 1917(d)(4)(C)(ii); 
POMS SI 01120.203D.1, D.5. To establish a trust for the sole benefit of the individual, the grantor must 
ensure the trust benefits no one but the individual, whether at the time the trust is established or at any time 
during the individual’s lifetime. See POMS SI 01120.201F.1. Generally, a trust is not for the sole benefit of 
an individual if the trust account: (a) provides a benefit to another individual or entity during the 
individual’s lifetime; or (b) allows for termination of the trust account prior to the individual’s death and 
payment of the corpus to another individual or entity. See POMS SI 01120.203D.5. 

  

The Joinder Agreement states NH’s sub-account will be administered for her sole benefit. However, a close 
reading of the Agreement reveals that one provision creates contingent interests that could benefit third 
parties during the individual’s lifetime. The Agreement states that costs of defending the Trust may, in the 
sole discretion of the directors of Grantor, either (1) be apportioned on a pro rata basis to all Trust sub-
accounts; (2) be charged solely against the Trust sub-account as to the affected Beneficiary; or (3) charged 
to the sub-accounts of a group of affected Beneficiaries or to a group of Beneficiaries whose interests may 
be reasonably expected to be affected by the outcome of the action. Agreement, Art. VII, § 8. The relevant 
POMS provision provides that only costs for investment, legal, or other services rendered “on behalf of the 
individual with regard to the trust” do not violate the sole benefit rule. POMS SI 01120.201F.4. This 
Agreement provision does not indicate that if the costs of defending the Trust involve only a specific sub-
account or if legal action is against only a specific sub-account that the directors of Grantor will charge the 
costs of defending the Trust only against that sub-account. This Agreement provision suggests that the 
directors of Grantor could charge a pro rata share against a Trust sub-account that would not benefit the 
Beneficiary of that sub-account. Therefore, this Agreement provision contemplates the potential use of 
assets in a Beneficiary’s sub-account assets for the benefit of others besides the Beneficiary.  

In addition, the Agreement includes an early termination provision (i.e., a provision that allows a trust to 
terminate before the death of the beneficiary) that does not comply with the POMS. See POMS SI 
01120.199C; Agreement Art. XII, § 1. An early termination provision is acceptable only if: (1) the state(s) 
receives all amounts remaining in the trust up to an amount equal to the amount of medical assistance paid 
on behalf of the individual under the state Medicaid plan(s); (2) after payment of allowable administrative 
expenses, all remaining funds are distributed to the trust beneficiary; and (3) the power to terminate is 
given to someone other than the trust beneficiary. POMS SI 01120.199F.1. However, an early termination 
provision in a section 1917(d)(4)(C) pooled trust does not need to meet the above criteria if the provision 
allows solely for a transfer of the beneficiary’s assets to a secondary section 1917(d)(4)(A) or section 
1917(d)(4)(C) trust of which the same individual is the beneficiary. POMS SI 01120.199F.2. The early 
termination provision must contain specific limiting language that precludes the early termination from 
resulting in disbursements other than to a secondary section 1917(d)(4)(A) or section 1917(d)(4)(C) trust or 
to pay for the administrative expenses listed in the POMS. Id. 

Here, the Agreement states that if the Advisory Committee determines that the Trust has become 
impossible to implement for any affected Beneficiary, the Advisory Committee may direct Trustee to pay 
over the amount remaining in the a sub-account to the Beneficiary or to another pooled funded trust that 
meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) (section 1917(d)(4)(C) of the Act) or a special needs 
trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(A) (section 1917(d)(4)(A) of the Act). 
Agreement Art. XII, § 1. The Agreement’s early termination provision does not contain specific limiting 
language precluding the early termination from resulting in disbursements other than to a secondary section 
1917(d)(4)(A) or section 1917(d)(4)(C) trust or to pay for the administrative expenses listed in the POMS. 
See POMS SI 01120.199F.2. Thus, the Agreement’s early termination provision does not comply with the 
exception for transfers to a secondary trust upon early termination. Seeid. The Agreement’s early 
termination provision impermissibly allows for the payment of the amount remaining in the a sub-account 
to the Beneficiary without first paying the state(s) an amount equal to the amount of medical assistance 
paid on behalf of the Beneficiary under the state Medicaid plan(s). See POMS SI 01120.199F.1. 
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The Agreement includes a provision that states that if any provision of the Agreement is or becomes invalid 
or unenforceable, the remaining provisions of the Agreement shall be and continue to be fully effective. 
Agreement, Art. III, § 8. For SSI purposes, however, a null and void clause or savings clause does not cure 
an otherwise defective trust instrument. See POMS SI 01120.227D. To qualify for the pooled trust 
exception, the trust must meet the criteria in section 1917(d)(4)(C) of the Act without regard to its 
severability clause. See POMS SI 01120.227D.1. Thus, the Agreement’s severability provision does not 
nullify or sever the provision discussed above that allow a Beneficiary’s sub-account assets to benefit third 
parties. See POMS SI 01120.227D. 

The Trust complies with the remaining requirements in section 1917(d)(4)(C) of Act and the POMS 
provisions implementing those requirements. A pooled trust under section 1917(d)(4)(C) of the Act must 
contain the assets of a disabled individual. Act § 1917(d)(4)(C); POMS SI 01120.203D.1. The Agreement 
states that a Beneficiary is a person who, at the time a the sub-account is created, is disabled under section 
1614(a)(3) of the Act, and who qualifies under 42 U.S.C. § 1396p (section 1917 of the Act) to be a 
recipient of the services and benefits of the Trust. Agreement, Art. II, § 2. The Agreement does not appear 
to specify that the Trust or any Trust sub-account must contain assets of a disabled individual. See 
generally Agreement. In fact, a Sponsor may include any person or entity that contributes his, her, or its 
assets or property to the Trust for the benefit of a beneficiary. See Agreement, Art. II, § 7. However, the 
information provided indicates that NH, who the agency found disabled under the Act, provided the funds 
to establish her Trust sub-account. Therefore, NH’s Trust sub-account contained the assets of a disabled 
individual.  

The second enumerated requirement is that the trust must maintain a separate account for each trust 
beneficiary, although the funds may be pooled for investment and management purposes. See Act § 
1917(d)(4)(C)(ii); POMS SI 01120.203D.1, D.4. The trust also must be able to provide an accounting for 
each beneficiary’s individual account. See POMS SI 01120.203D.4. 

The Agreement states that separate Trust sub-accounts must be maintained for each Beneficiary and the 
sub-account funds are pooled together for investment and management purposes. Agreement, Art. VII, § 1. 
The Agreement also directs Trustee to maintain records for each trust sub-account in the name of, and 
showing the property contributed for, each Beneficiary. Agreement, Art. III, § 1. Therefore, the Trust 
satisfies the second enumerated requirement of the Act’s pooled trust exception.  

The Trust satisfies the fourth enumerated requirement regarding the repayment to states for medical 
assistance paid under state Medicaid plans after the beneficiary’s death to the extent that the trust does not 
retain the funds remaining in the beneficiary’s account. See Act § 1917(d)(4)(C)(ii); POMS SI 
01120.203D.1, D.4. The Agreement states that when a Beneficiary dies, any amounts remaining in the 
Beneficiary’s Trust sub-account shall be deemed surplus Trust property and shall be retained by the Trust. 
Agreement Art. XII, § 2. If the amounts remaining are not deemed to be retained by the Trust, the funds 
shall be paid to the South Carolina Department of Health and Human Services and any other state Medicaid 
agency known to Trustee to have provided medical assistance to the Beneficiary during his or her lifetime, 
up to the total amount of medical assistance paid on behalf of the Beneficiary for Medicaid assistance. Id. 
Thus, the Trust satisfies the fourth enumerated requirement of the Act’s pooled trust exception.  

CONCLUSION 

The Trust does not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the 
Act and implementing POMS provisions. As written, the Trust is not clearly managed by a nonprofit 
organization and the sub-accounts are not established for the sole benefit of each beneficiary. The 
Agreement contains acceptable language to satisfy the other requirements under section 1917(d)(4)(C) and 
the implementing POMS provisions.  

------------------------------------------------------------------------------------------------------------ 
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Contingent Beneficiaries/Sole Benefit 

PS 01825.017 Indiana  
C. PS 18-085 Review of the Southwestern Indiana Regional Council on Aging, 
Inc. Pooled Trust  

Date: May 14, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether sub-accounts in the Southwestern Indiana 
Regional Council on Aging, Inc. Pooled Trust for Disabled Persons (Trust) comply with the requirements 
for a pooled trust exception under section 1917(d)(4)(C) of the Social Security Act (Act). The RCC 
concludes that a self-funded sub-account in the Trust would be considered a resource because it does not 
meet all of the requirements. However, a third party-funded sub-account in the Trust would not be 
considered a resource under our regular policy for third party trusts as resources in POMS SI 01120.200D. 

2. Opinion  

QUESTION 

You asked whether the Southwestern Indiana Regional Council on Aging, Inc. Pooled Trust for Disabled 
Persons is in compliance with the procedures governing the Agency’s pooled trust policy. For the reasons 
discussed below, we conclude that a self-funded sub-account in the Trust would be considered a resource 
under the Social Security Act because it does not meet all of the requirements of the pooled trust exception. 
In addition, a third party sub-account in the Trust would not be considered a resource.  

BACKGROUND 

Southwestern Indiana Regional Council on Aging, Inc. (SWIRCA) is an Indiana non-profit corporation.[7] 
On June 10, 2002, SWIRCA executed a Declaration of Trust, establishing the SWIRCA Pooled Trust for 
Disabled Persons (SWIRCA Pooled Trust). On December 16, 2014, SWIRCA executed an Amended and 
Restated Declaration of Trust (Trust Declaration or TD), which amended and restated in its entirety the 
original Declaration of Trust. On December 15, 2015, SWIRCA revised its joinder agreement through an 
Amended and Restated Joinder Agreement for SWIRCA Pooled Trust (Joinder Agreement or JA). 
SWIRCA has submitted the Trust Declaration and Joinder Agreement for SSA’s review.  

The intent of SWIRCA is to establish a supplemental needs trust, as set forth in 42 U.S.C. § 
1396p(d)(4)(C), in order to supplement, but not displace, assistance which may otherwise be available to 
beneficiaries. TD Introduction, Art. IV.1, 3. According to the Trust Declaration, a beneficiary is defined as 
a person who meets the requirements of 42 U.S.C. § 1382c(a)(3). TD Art. III.1. A beneficiary also includes 
any remainderman eligible to receive a portion of trust assets after the primary beneficiary’s death. TD Art. 
III.1.[8] 

According to the Trust Declaration, SWIRCA establishes and manages the Trust. See TD Introduction. 
SWIRCA shall receive and study all requests for disbursements and determine the extent to which 
disbursements should be made. TD Art. VII.1. SWIRCA is charged with preparing and providing projected 
disbursement levels for each sub-account to the Trustee, and shall serve as an advisor to the Trustee. Id. 
Old National Wealth Management is named as the initial Trustee. TD Art. II. The Trustee is given broad 
powers which are discussed in various sections of the Trust Declaration. See, e.g., TD Art. IV, VII, XII. 
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The Trustee may resign only with the approval of SWIRCA or a court of competent jurisdiction, or may be 
removed without cause at any time by SWIRCA. TD Art. XIII. The Trustee is allowed to delegate to an 
agent or agents any of the fiduciary powers expressed directly or by implication in the Trust Declaration. 
TD Art. VII.7. The Trustee is allowed to designate a Co-Trustee to serve at the Trustee’s pleasure. TD Art. 
VIII.  

The Trust Declaration states that it shall be irrevocable, but that it may be amended by the governing board 
of SWIRCA in order to effectuate the terms and purposes of the Trust. TD Art. XI. However, SWIRCA 
does not have the power of amendment to the extent that such amendment would alter the purpose of the 
Trust, make gifts revocable that are otherwise irrevocable under the Trust or a Joinder Agreement, or 
change the duties of the Trustee without its consent. Id.  

The Trust becomes effective as to a beneficiary upon the execution of a Joinder Agreement by a grantor or 
by court order, subject to approval by SWIRCA and the Trustee. TD Art. VI.1. Upon the delivery to and 
acceptance by the Trustee of the grantor’s property, the Trust becomes irrevocable as to the grantor “and 
the designation of the respective Beneficiary[.]” Id. Similarly, the Joinder Agreement states that, upon 
execution of the Joinder Agreement and funding of the sub-account, the Trust is irrevocable as to the 
grantor and the beneficiary. JA at J.11.  

The Trust Declaration provides that a separate sub-account shall be maintained for each beneficiary, but for 
the purposes of investment and management of funds, the Trustee shall pool the sub-accounts. TD Art. 
VII.1. Sub-accounts established with a beneficiary’s assets shall be identified as “Sub-account A” sub-
accounts, and sub-accounts established by funds provided by third parties shall be identified as “Sub-
account B” sub-accounts. TD Art. VII.2.  

A beneficiary under the Trust shall not have any right to anticipate, sell, assign, mortgage, pledge, or 
otherwise dispose of or encumber any part of the Trust, nor shall any part of the Trust be liable for the 
beneficiary’s debts or obligations, or be subject to attachment, garnishment, execution, creditor’s bills, or 
other legal or equitable process. TD Art. IV.4.  

The Trust Declaration and Joinder Agreement contain several paragraphs pertaining to early termination of 
the Trust. TD Art. XII.1-4; JA at H.2, J.5. They also contain several paragraphs regarding the distribution 
of trust assets upon the death of a beneficiary. TD Art. VII.2, XII.2; JA at H.1.  

The Trust is governed by the laws of the United States and the State of Indiana. TD Art. XIX.4.  

DISCUSSION 

a. Self-Funded Sub-Account (Sub-Account A) in the SWIRCA Pooled Trust  

STATUTORY RESOURCE RULES 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C) (commonly known as pooled trust exception).  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

• The trust is established and managed by a non-profit association. 
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• The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 
of investment and management of funds.  

• Accounts in the trust are established solely for the benefit of the disabled individual. 
• The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
• To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(B)(2).  

Here, even if the Trust were irrevocable, it would be a resource, since funds are to be used for the 
individual’s benefit. TD Art. IV.2. Accordingly, we consider whether the Trust qualifies for the pooled 
trust exception. As discussed below, we do not believe the Trust satisfies all of the requirements of this 
exception. As such, a self-funded sub-account in the Trust would not be excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(B)(2)(c). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

Here, SWIRCA, a non-profit association, established and manages the SWIRCA Pooled Trust. See TD 
Introduction. The Trust Declaration designates the Trustee as Old National Wealth Management. Notably, 
Old National Wealth Management is a for-profit entity.[9] SWIRCA is charged with preparing and 
providing projected disbursement levels for each sub-account to the Trustee, and shall serve as an advisor 
to the Trustee. TD Art. VII.1. However, the Trust Declaration states that the Trustee may “pay or apply for 
the benefit of each Beneficiary such amounts from the principal or income, or both, of the Trust sub-
account maintained for such Beneficiary, up to the whole thereof, as the Trustee, in its sole discretion may 
from time to time deem necessary or advisable for the satisfaction of that Beneficiary’s Supplemental 
Need.” TD Art. IV.2. It also states that the Trustee, in its sole discretion, or as directed by SWIRCA, may 
make any payment under the trust directly to a beneficiary or any person deemed suitable by the Trustee. 
TD Art. VII.9. Further, it indicates that the Trustee shall have full power and authority in its absolute 
discretion to do all acts and things necessary to accomplish the purposes of the Trust. TD Art. VII.5, 12.[10] 
These provisions could violate the agency policy that the non-profit association must maintain ultimate 
managerial control over the pooled trust. See POMS SI 01120.225(D).  

The Trust Declaration also allows the Trustee to delegate to an agent or agents, any of the fiduciary powers 
expressed directly or by implication in the Trust. TD Art. VII.7. And it allows the Trustee to designate a 
Co-Trustee or Co-Trustees to serve at the Trustee’s pleasure. TD Art. VIII. A Co-Trustee is defined as a 
person or entity selected by the Trustee to assist with the “management, administration, allocation, and or 
disbursement of Trust assets and property.” TD Art. III.6. Thus, it appears that the Trustee could potentially 
delegate core managerial responsibilities to other for-profit entities.  

Accordingly, the Trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(B)(2).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary  
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To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(B)(2)(d). The SWIRCA 
Pooled Trust satisfies this requirement, as it maintains a separate sub-account for each beneficiary, but for 
purposes of investments and management of funds, the Trustee pools the Trust sub-accounts. TD Art. 
VII.1. Also, the Trustee, or its authorized agent, maintains records for each Trust sub-account. Id.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(B)(2)(e). A 
trust is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(2).  

Where a trust can be terminated during a beneficiary’s lifetime, the following criteria must be met: (1) the 
State(s) receives all amounts remaining in the trust up to an amount equal to the amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s); (2) after payment of allowable 
administrative expenses, all remaining funds are distributed to the trust beneficiary, and (3) the the power 
to terminate is given to someone other than the trust beneficiary. See POMS SI 01120.199(F)(1); see also 
POMS SI 01120.203(B)(2)(e) (the pooled trust exception does not apply if the trust account “allows for 
termination of the trust account prior to the individual’s death and payment of the corpus to another 
individual or entity”). An early termination clause, however, need not meet the forgoing criteria if it solely 
allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled trust to 
another section 1917(d)(4)(C) qualifying pooled trust. See POMS SI 01120.199(F)(2).  

Here, the Trust Declaration provides that the Trustee may pay or apply for the benefit of each beneficiary 
funds from his or her sub-account to meet his or her supplemental needs. TD Art. IV.2. However, the Trust 
Declaration also states that the Trustee has discretion to defend the Trust from any claim against a Trust 
sub-account to pay for equipment, medication, or services that other organizations or agencies are 
authorized to provide. TD Art. IV.3. It allows for the possibility that the costs and expenses of defending 
the Trust could be apportioned on a pro rata basis to the Trust sub-accounts in the discretion of SWIRCA or 
the Trustee. TD Art. VII.11. Similarly, the Joinder Agreement provides that the Trustee may assess to all 
sub-accounts or to certain sub-accounts assessments for specific costs such as the costs of defending a sub-
account. JA at I.5. Thus, it is not entirely clear whether the Trust Declaration and Joinder Agreement 
contemplate the potential use of a beneficiary’s assets in a sub-account for the benefit of other 
beneficiaries. SWIRCA should clarify this point in order to meet this requirement of the pooled trust 
exception.  

In addition, the Trust Declaration contains several early termination provisions. Article XII.3 provides that, 
if it becomes impossible to fulfill the conditions of the Trust with regard to a particular beneficiary, the 
Trustee may, in its sole discretion, terminate the Trust sub-account and refund all or any portion of the 
property in the Trust sub-account to the grantor,[11] after first reimbursing all States the total amount of 
medical assistance paid on behalf of the beneficiary under every such State Medicaid plan. Under this 
provision, if payment cannot be made to the grantor for any reason, then payment may be made in 
accordance with the Joinder Agreement, and if that cannot be carried out, to SWIRCA to be used for 
charitable purposes. TD Art. XII.2, 3. Under the Joinder Agreement, 50% of the funds remaining in the 
sub-account after payment to the State Medicaid plan(s) would be retained by SWIRCA and the remainder 
would be distributed to designated remaindermen. JA at H.1(a), (c), (d). However, under agency policy, 
after reimbursement to the State(s), the remaining funds may only be distributed to the trust beneficiary. 
See POMS SI 01120.199(F)(1). Thus, the early termination provision in Article XII.3 does not appear to be 
acceptable because it allows for the possibility of other contingent beneficiaries.  

Article XII.1 states that, if the Trustee has reasonable cause to believe that the income or principal in a 
Trust sub-account will become liable for basic maintenance, support, or care of a beneficiary which would 
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otherwise be provided by the local, state or federal government, the Trustee, in its sole discretion, may (a) 
terminate the Trust sub-account and distribute its property according to Article XII.3, or alternatively (b) 
continue to administer the Trust sub-account under separate arrangement with the affected beneficiary or 
his/her guardian. In addition to the problem discussed above, this does not appear to be an acceptable early 
termination provision because the Trustee may exercise discretion to act under alternative (b), and the 
terms of such arrangement are unknown.  

Article XII.4 states that, if it becomes impossible or impracticable to carry out the Trust’s purpose with 
respect to all or substantially all beneficiaries, the Trustee may terminate the Trust and distribute the Trust 
property to all States the total amount of medical assistance paid on behalf of the beneficiary under every 
such State Medicaid plan, then according to Article XII.3. This provision does not appear to be acceptable 
for the same reason as in Article XII.3.  

The Joinder Agreement also provides for early termination of a Trust sub-account upon nonpayment of 
required fees or failure to fund the sub-account. JA at J.5. In such event, the State(s) will first be 
reimbursed up to an amount equal to the total medical assistance paid on behalf of the beneficiary under 
every such State Medicaid Plan based on each State’s proportionate share, and after payment of taxes and 
reasonable administrative fees/expenses, no entity other than the beneficiary shall benefit from the early 
termination of the sub-account. JA at J.5. This language appears to meet the requirement for the pooled 
trust exception. However, we believe that the phrase “no entity other than the Beneficiary shall benefit 
from the early termination” is vague, and therefore recommend that SWIRCA clarify that all remaining 
funds shall be distributed to the beneficiary.  

The Joinder Agreement further states that if the beneficiary’s residence changes from Indiana to another 
state, and the Trustee cannot make appropriate arrangements for distributions that are satisfactory to the 
Trustee, the Trustee can terminate the beneficiary’s sub-account and the property will be distributed 
according to section H.1 of the Joinder Agreement. JA at H.2. Section H.1, in turn, indicates that for a Sub-
account A sub-account: 50% will be retained by the SWIRCA Pooled Trust, up to 50% will be distributed 
to all States up to an amount equal to the total medical assistance paid on behalf of the beneficiary under 
every such State Medicaid Plan based on each State’s proportionate share of the total amount of Medicaid 
benefits paid by all of the States on the beneficiary’s behalf, and any remaining balance will be distributed 
to designated remaindermen in the Joinder Agreement. TD Art. VII.2; JA at H.1(a), (c), (d). This appears to 
be in conflict with the requirements of POMS SI 01120.199(F)(1) regarding early termination.  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(4)(C)(iii); POMS SI 01120.203(B)(2)(f). The SWIRCA Pooled Trust meets this requirement, as 
Sub-account A sub-accounts are established with the beneficiary’s own assets by the beneficiary, or a 
parent, a grandparent, a legal guardian, or the court. TD Art. VII.2.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed equal to the total amount of medical assistance paid on 
behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(B)(2)(g).  

The Trust includes several provisions concerning termination upon death. First, the Trust Declaration states 
that, upon the death of the beneficiary, the funds remaining in the sub-account shall be distributed in 
accordance with the terms of the Joinder Agreement, which in the case of a Sub-account A sub-account 
“shall be subject to the payback requirements, if any, mandated by 42 U.S.C. 1396[p](d)(4).” TD Art. 
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VII.2. Second, the Joinder Agreement states that, upon the death of the beneficiary, funds that remain in his 
or her trust sub-account (Sub-account A sub-account) will be distributed as follows: 50% will be retained 
by the SWIRCA Pooled Trust, up to 50% will be distributed to all States up to an amount equal to the total 
medical assistance paid on behalf of the beneficiary under every such State Medicaid Plan based on each 
State’s proportionate share of the total amount of Medicaid benefits paid by all of the States on the 
beneficiary’s behalf, and any remaining balance will be distributed to designated remaindermen in the 
Joinder Agreement. TD Art. VII.2; JA at H.1(a), (c), (d). When the Trust Declaration and Joinder 
Agreement are read together, they comply with the Medicaid payback requirement of the pooled trust 
exception. However, the Trust Declaration should remove the reference to “if any” as the payback 
requirement clearly exists under the statute.  

Third, Article XII.2 of the Trust Declaration states that, upon the death of a beneficiary, for whose benefit 
any contribution was made by a grantor and held in the Trust, any amount remaining in the beneficiary’s 
trust sub-account shall be distributed in accordance with the Joinder Agreement, and if the Joinder 
Agreement cannot be carried out, the sub-account shall be distributed free of trust to SWIRCA to be used 
for its charitable purposes. To the extent that the alternative distribution where the Joinder Agreement 
cannot be carried out relates to a Sub-account A sub-account, such does not comply with the pooled trust 
exception, because a Medicaid payback provision is required to the extent that the trust does not retain any 
amount remaining in the beneficiary’s trust sub-account. We recommend that SWIRCA indicate that such 
alternative applies strictly to Sub-Account B sub-accounts.  

REGULAR RESOURCE RULES 

If SWIRCA is able to cure the above defects and qualify for the pooled trust exception, a self-funded sub-
account in the Trust is still subject to the regular resource counting rules. See POMS SI 
01120.203(B)(1)(a). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the 
beneficiary has the legal authority to revoke or terminate the trust and then use the funds to meet his or her 
food or shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. Moreover, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  

We must first determine the revocability of the self-funded sub-accounts in the SWIRCA Pooled Trust. 
Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, Indiana. 
See POMS SI 01120.200(D)(2). The Trust Declaration states that the Trust is irrevocable, except that it 
may be amended from time to time by the governing board of SWIRCA to effectuate the terms and 
purposes of the Trust, but that it does not have the power of amendment to the extent that such amendment 
would make gifts revocable that otherwise are irrevocable under the Trust or Joinder Agreement. TD Art. 
XI. Upon the delivery and acceptance of property by the Trustee, the Trust shall be irrevocable as to the 
grantor of such property. TD Art. VI.1. Because the definition of “grantor” can include the beneficiary,[12] 
the Trust is irrevocable as to the beneficiary. Likewise, the Joinder Agreement states that the grantor 
acknowledges that upon execution of the Joinder Agreement by the grantor, the Trust is irrevocable as to 
the grantor and beneficiary. JA at J.11.  

Notwithstanding these provisions, under Indiana law, when a grantor is the sole beneficiary of a trust, the 
trust is deemed to be revocable even if the trust document states it is irrevocable. See POMS SI 
CHI01120.200(C). The Trust Declaration and Joinder Agreement specify that upon the grantor’s death, a 
Sub-account A sub-account will be distributed as follows: 50% will be retained by the SWIRCA Pooled 
Trust, up to 50% will be distributed to all States up to an amount equal to the total medical assistance paid 
on behalf of the beneficiary under every such State Medicaid Plan based on each State’s proportionate 
share of the total amount of Medicaid benefits paid by all of the States on the beneficiary’s behalf, and any 
remaining balance will be distributed to designated remaindermen in the Joinder Agreement. TD Art. VII.2; 
JA at H.1(a), (c), (d). Accordingly, there is at least one residual beneficiary. As such, a self-funded sub-
account in the Trust is not revocable. See POMS SI CHI01120.200(C), (D).  
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Further, the Trustee, in its sole discretion, or as directed by SWIRCA, may make any payments under the 
Trust directly to a beneficiary, in any form allowed, to any person deemed suitable, or by direct payment of 
a beneficiary’s expenses. TD Art. VII.9. Neither the Trust Declaration nor the Joinder Agreement provide 
for mandatory disbursements to the beneficiary. Additionally, the Joinder Agreement provides that the 
grantor, after funding the sub-account, shall have no further interest in and relinquishes control over the 
contributed assets and all income therefrom. JA at J.11. Thus, the grantor cannot direct the use of the 
account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the Trust, the Trust Declaration 
contains a spendthrift provision which provides that a beneficiary shall not have any right to anticipate, sell, 
assign, mortgage, pledge, or otherwise dispose of or encumber any part of the Trust, nor shall any part of 
the Trust be liable for the beneficiary’s debts or obligations, or be subject to attachment, garnishment, 
execution, creditor’s bills, or other legal or equitable process. TD Art. IV.4.Generally, states that allow 
spendthrift trusts do not allow a grantor to establish a spendthrift trust for his or her own benefit. See 
POMS SI 01120.200(B)(16). This principle is consistent with Indiana law. See Ind. Code § 30–4–3–2(b) 
(“if the settlor is also a beneficiary of the trust, a provision restraining the voluntary or involuntary transfer 
of his beneficial interest will not prevent his creditors from satisfying claims from his interest in the trust 
estate”). Even though the Trust’s spendthrift provision is not valid in Indiana, the grantor’s beneficial 
interest in the account would have no significant market value, since the Trustee cannot be compelled to 
make any distributions from the account. See TD Art. VII.9; Restatement (Third) of Trusts § 60 & cmt. e, f 
(2003).  

Therefore, if SWIRCA can cure the above-discussed defects and satisfy the requirements of the pooled 
trust exception, a self-funded sub-account in the Trust would not constitute a resource under the regular 
resource rules.  

b. Third Party Sub-Account (Sub-Account B) in the SWIRCA Pooled Trust  

In the case of a trust established solely with the assets of a third party, as in the third party sub-accounts in 
the SWIRCA Pooled Trust, the regular resource rules set forth in POMS SI 01120.200 apply to determine 
whether the assets in the trust are a resource. As explained below, these third party sub-accounts—Sub-
account B sub-accounts—would not be a resource under the regular resource rules. See POMS SI 
01120.200(D)(1)(a).  

First, a beneficiary generally does not have the power to terminate a trust. See POMS SI 
01120.200(D)(1)(b). Here, the Trust does not give a beneficiary any right to terminate a third party sub-
account in the Trust. TD Art. VI.1; JA at J.11.  

Second, as discussed above, the Trustee, in its sole discretion, or as directed by SWIRCA, may make any 
payments under the Trust directly to a beneficiary, in any form allowed, to any person deemed suitable, or 
by direct payment of a beneficiary’s expenses. TD Art. VII.9. Neither the Trust Declaration nor the Joinder 
Agreement provide for mandatory disbursements to the beneficiary. Thus, the beneficiary cannot direct the 
use of the sub-account principal for his or her support and maintenance.  

Finally, with respect to the beneficiary’s ability to sell his or her beneficial interest in the Trust, the Trust 
contains a spendthrift provision. TD Art. IV.4. Spendthrift trusts are allowed in Indiana. See Ind. Code § 
30–4–3–2(a) (“The settlor may provide in the terms of the trust that the interest of a beneficiary may not be 
either voluntarily or involuntarily transferred before payment or delivery of the interest to the beneficiary 
by the trustee.”). Thus, a third party sub-account in the Trust should not be considered a resource.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded sub-accounts in the SWIRCA Pooled Trust 
would not meet all the requirements for an exception to resource counting under 42 U.S.C. § 
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1396p(d)(4)(C). We also conclude that third party sub-accounts in the Trust would not be considered 
resources under the Act.  

-----------------------------------------------------------------------------------------------------------  

PS 01825.026 Minnesota  

C. PS 18-106 Does an early termination clause in a Special Needs Trust meet SSA 
policy requirements for continued eligibility for SSI  

Date: June 28, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion discusses whether an early termination clause in the J ~ 
Special Needs Trust meets the criteria of POMS SI 01120.199. The opinion also clarifies that the clause in 
question is not a decanting provision, but in fact, it is an early termination clause. Decanting occurs when a 
trustee who has discretionary power to make distributions from a trust (known as the invaded trust) to or 
for the benefit of the beneficiary “pours over” all or part of the trust’s assets into a new trust (known as the 
appointed trust). The RCC concluded that the early termination clause meets the criteria of POMS SI 
01120.199.  

2. Opinion  

QUESTION 

You asked whether an early termination clause in the J~ Special Needs Trust meets SSA policy 
requirements, for purposes of determining J~’s continued eligibility for Supplemental Security Income 
(SSI). For the reasons discussed below, we conclude that the early termination clause meets the criteria of 
POMS SI 01120.199, and thus the Trust may be excepted from the resource counting rules, so long as the 
other requirements of 42 U.S.C. § 1396p(d)(4)(A) are met.  

BACKGROUND 

Born on December XX, 2004, J~ (J~) is currently 13 years old. J~ became entitled to SSI in 2008.  

On July XX, 2014, the U.S. District Court for the District of Minnesota established the J~ Special Needs 
Trust (Trust), pursuant to the settlement of a lawsuit. The Trust Agreement states that the trust was 
established under 42 U.S.C. §§ 1382b(e)(5) and 1396p(d). See Trust Agreement Art. 1.3. One purpose of 
the Trust is to supplement, but not supplant, any benefits for which J~ may be eligible as a result of her 
disability. See id. Art. 1.2.  

In 2018, SSA determined that the Trust was a countable resource, and thus J~ was not entitled to SSI 
payments, beginning December 2015. J~, through her mother, requested reconsideration of that 
determination. Her reconsideration request is currently pending.  

At issue is Article 2.4.3 of the Trust Agreement, which states: 

2.4.3 Distribution to a trust for the sole benefit of J~: Following early termination and payment of expenses 
in paragraphs 2.4.1 [Taxes and Fees] and 2.4.2 [State Medicaid Reimbursement Requirement] above, the 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199


 122 

trustee shall pay any remaining trust assets to First Capital Surety & Trust Company as trustee of a trust 
established for the sole benefit of J~. The trustee may not distribute the entire corpus outright to J~ until she 
is at least 40 years of age.  

DISCUSSION 

Policy Regarding Special Needs Trusts 

The Trust is subject to the statutory provisions of Section 1613(e) of the Social Security Act for trusts 
established on or after January 1, 2000. See 42 U.S.C. § 1382b(e); POMS SI 01120.201. Under these 
provisions, a trust established with the assets of an individual generally will be considered a resource to the 
extent that the trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could 
be made from the trust to or for the benefit of the individual (or the individual’s spouse). See 42 U.S.C. § 
1382b(e)(3); POMS SI 01120.201D. 

However, there is an exception for certain trusts that are established under 42 U.S.C. § 1396p(d)(4)(A), 
commonly known as the special needs trust exception. See also 42 U.S.C. § 1382b(e)(5); POMS SI 
01120.203. For trusts established before December 13, 2016, this exception applies if the trust: (1) contains 
the assets of an individual who is under age 65 and disabled; (2) is established for the benefit of such 
individual through the actions of a parent, grandparent, legal guardian, or court; and (3) provides that the 
state(s) will receive all amounts remaining in the trust upon the death of the individual up to an amount 
equal to the total medical assistance paid on behalf of the individual under a state(s) Medicaid plan(s). See 
POMS SI 01120.203B.1. A trust that meets the special needs trust exception under 42 U.S.C. § 
1396p(d)(4)(A) must still be evaluated under the regular resource rules in POMS SI 01120.200 to 
determine if it is a countable resource. See id.  

Policy Regarding Early Termination Provisions in Special Needs Trusts 

Generally, early termination provisions allow a trust to terminate before the death of the beneficiary when, 
for example, the beneficiary is no longer disabled or otherwise becomes ineligible for SSI and Medicaid, or 
when the trust fund no longer contains enough assets to justify its continued administration. See POMS SI 
01120.199D. A special needs trust that contains an early termination provision must, in addition to meeting 
the criteria of 42 U.S.C. § 1396p(d)(4)(A), comply with the requirements of POMS SI 01120.199, in order 
to be excepted from the resource counting rules in 42 U.S.C. § 1382b(e). Specifically, all of the following 
criteria must be met:  

Upon early termination, the State(s), as primary assignee, would receive all amounts remaining in the trust 
at the time of termination up to an amount equal to the total amount of medical assistance paid on behalf of 
the individual under the State Medicaid plan(s); and  

Other than payment for those expenses listed in SI 01120.199F.3 and SI 01120.201F.4, no entity other than 
the trust beneficiary may benefit from the early termination (i.e., after reimbursement to the State(s), all 
remaining funds are disbursed to the trust beneficiary); and  

The early termination clause gives the power to terminate to someone other than the trust beneficiary.  

POMS SI 01120.199F.1.  

ANALYSIS 

Here, the Trust Agreement contains an early termination provision. See Trust Agreement Art. 2.4. The 
early termination provision gives the trustee, not J~, the power to terminate the Trust during J~’s lifetime. 
See id. It also contains a proper State Medicaid reimbursement provision. See id. Art. 2.4.2. Thus, the Trust 
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meets the first and third criteria for an acceptable early termination provision under POMS SI 
01120.199F.1.  

The early termination provision further provides that, after reimbursement to State Medicaid and payment 
of taxes and fees,[7] the trustee must place any remaining trust assets in a trust established for the sole 
benefit of J~, and the entire corpus may not be distributed outright to J~ until she is at least 40 years old. 
See Trust Agreement Art. 2.4.3. The critical issue is whether this provision complies with the second 
criterion of POMS SI 01120.199F.1. We conclude that it does.  

Initially, we note that in the submitted materials, it was suggested that Article 2.4.3 of the Trust Agreement 
describes decanting from one trust to another. This raised questions as to whether a decanting provision is 
allowed under applicable State law and whether it meets SSA policy requirements. Based on our review of 
applicable law, and after consulting with the Office of Program Law (OPL), we believe that Article 2.4.3 
appears to contemplate only early termination, and not decanting. As such, it should be evaluated under 
SSA’s early termination rules.  

Decanting occurs when a trustee who has discretionary power to make distributions from a trust to or for 
the benefit of the beneficiary “pours over” all or part of the trust’s assets into a new trust. Minnesota 
authorizes trust decanting by statute. See Minn. Stat. § 502.851 (effective January 1, 2016). Under the 
statute, decanting is a type of special power of appointment where an authorized trustee appoints some or 
all of the trust property in one trust, called an invaded trust, to a new trust, called an appointed trust. See id.  

Here, however, Article 2.4.3 explicitly states that the distribution to the second trust follows early 
termination. In other words, at the point of distribution, the first trust has been terminated and no longer 
exists. This seems inconsistent with decanting, since at the point of the would-be decanting, there would 
exist no first trust from which to decant. And indeed, Minnesota’s decanting statute defines an invaded trust 
as “any existing irrevocable inter vivos or testamentary trust whose principal is appointed.” Minn. Stat. § 
502.851(1)(f) (emphasis added).  

Also, under the Trust Agreement, the trustee may only terminate the Trust during J~’s life time under 
certain circumstances. See Art. 2.4; see also POMS SI 01120.199D. In contrast, decanting is a power which 
an authorized trustee is free to exercise at its discretion. See Minn. Stat. § 502.851(3), (4); see also 
Christopher Hunt, A New Day in Minnesota Trust Law, 72-JUL Bench & B. Minn. 24, 28 (2015). Thus, we 
believe that Article 2.4.3 appears to contemplate only early termination. Accordingly, it should be 
evaluated under SSA’s early termination rules. 

As noted above, Article 2.4.3 provides that “the trustee shall pay any remaining assets to First Capital 
Surety & Trust Company as trustee of a trust established for the sole benefit of J~” and that “[t]he trustee 
may not distribute the entire corpus outright to J~ until she is at least 40 years of age.” The question is 
whether this provision complies with the second requirement in POMS SI 01120.199F.1 that, except for 
allowable administrative expenses, “no entity other than the trust beneficiary may benefit from the early 
termination (i.e., after reimbursement to the State(s), all remaining funds are disbursed to the trust 
beneficiary).” The Trust’s requirement to pay the remaining assets to the second trust and the restriction on 
disbursement directly to J~ arguably are inconsistent with the parenthetical in this POMS provision, which 
might be read to require that all remaining funds be disbursed immediately and directly to the trust 
beneficiary.  

Since this issue involves an interpretation of a national policy, we consulted with OPL.[9] OPL advised that, 
because all remaining trust assets are distributed so as to solely benefit J~ (whether into a trust established 
for her sole benefit or directly to her), the main part and the intention of the second requirement of POMS 
SI 01120.199F.1 are satisfied. Thus, the parenthetical should be read in light of the main part of the POMS 
provision, particularly given that the instruction follows principally from the sole-benefit requirement of 
the special needs trust exception under 42 U.S.C. § 1396p(d)(4)(A). As such, we conclude that Article 2.4.3 
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meets the second requirement of POMS SI 01120.199F.1. Thus, the early termination provision in the Trust 
Agreement complies with SSA’s early termination rules set forth in POMS SI 01120.199.  

CONCLUSION 

We conclude that the early termination clause in J~’s special needs trust meets SSA policy requirements, 
for purposes of SSI eligibility. Thus, the trust may be excepted from the resource counting rules, so long as 
the other requirements of 42 U.S.C. § 1396p(d)(4)(A) are met.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.006 California 

D. PS 18-105 Does the NH’s account in the SMB Special Needs Pooled Trust 
(SMB Trust) meet the criteria for an exception to resource counting for SSI?  

Date: June 28, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion discusses whether G~’s subaccount in the SMB Special Needs 
Pooled Trust (SMB Trust) meets the criteria for an exception to resource counting under section 
1917(d)(4)(C) of the Social Security Act (Act). The RCC concluded that the Master Trust and Joinder 
Agreement contain an early termination provision that violates the “sole benefit” requirement of the pooled 
trust exception. Additionally, the Joinder contains a problematic Medicaid payback provision that does not 
comply with POMS SI 01120.203.D.8. Therefore, G~’s subaccount in the SMB Trust does not meet the 
pooled trust exception under section 1917(d)(4)(C) of the Act.  

2. Opinion  

QUESTION 

You asked whether G~’s account in the SMB Special Needs Pooled Trust (SMB Trust) meets the criteria 
for an exception to resource counting under section 1917(d)(4)(C) of the Social Security Act (Act).  

SHORT ANSWER 

No. G~’s account in the SMB Trust does not meet the criteria for an exception to resource counting under 
section 1917(d)(4)(C) of the Act. The SMB Trust’s termination clause contains early termination provision 
that violates the “sole benefit” requirement of section 1917(d)(4)(C)(iii). The SMB Trust also contains 
conflicting language pertaining to Medicaid reimbursement, indicating that only the State of California is 
entitled to reimbursement for medical assistance paid after G~ attained the age of fifty-five.  

BACKGROUND 

RELEVANT TRUST PROVISIONS 

SMB Trust – Master Trust Agreement 
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Senior Medi-Benefits, Inc., a California non-profit organization, executed a special needs pooled master 
trust agreement (Master Trust) on May 3, 2007.  

The Master Trust provides that the SMB Trust is established and managed by Senior Medi-Benefits, Inc., 
as the trustee. Master Trust §§ 1.1, 2.1, 2.2. Each sub-account shall become “irrevocable” upon execution 
and approval of the beneficiary’s Joinder and receipt of the trust property. Master Trust § 4.2. The Master 
Trust further provides that the SMB Trust shall maintain a separate sub-account for each beneficiary, 
though the trust may pool the sub-accounts for investment and management purposes. Master Trust § 8.1.  

The Master Trust provides that the trust is established and managed for the beneficiary’s sole benefit. 
Master Trust §§ 2.6-2.7. Subject to the trustee’s “sole and absolute” discretion, the trustee makes all 
distributions and such distributions are intended to be in addition to, not in lieu of, government benefits 
received by the beneficiary. Master Trust §§ 5.1, 5.3. Examples of appropriate distributions include 
“expenditures for travel, companionship, and other expenditures that will improve the quality of a 
Beneficiary’s physical, emotional, psychological, and/or spiritual life”. Master Trust § 5.4f.  

Upon the death of the beneficiary, the Master Trust provides that any amounts remaining in the sub-account 
shall be administered to conform with the requirements of 42 U.S.C. § 1396p and/or related statutes. 
Master Trust § 6.1. Specifically, any amount remaining in the beneficiary’s sub-account upon his death 
shall be distributed to each state based on it’s proportionate share of the total government assistance paid by 
all of the states on the beneficiary’s behalf. Master Trust § 6.2. If there are any amount remaining in the 
beneficiary’s sub-account after the reimbursement to all states, the remaining balance shall be distributed in 
accordance with the beneficiary’s last will, provided that the beneficiary shall not have power to appoint 
such property to the beneficiary, the beneficiary’s estate, the beneficiary’s creditors, or the creditors of the 
beneficiary’s estate. Id. If the beneficiary does not exercise this special power of appointment, the 
unappointed balance of the beneficiary’s sub-account shall continue to be held by the trustee as an asset of 
the trust and any such funds maybe be used by the trustee for the following purposes: (a) for the direct or 
indirect benefit of other beneficiaries; (b) to add disabled persons to the trust as beneficiaries; or (b) to 
provide disabled persons with equipment, medication, or services deemed suitable for such persons by the 
trustees. Id.  

The trustee may, in its sole and absolute discretion, terminate the beneficiary’s account during the lifetime 
of the beneficiary if the trustee has reasonable cause to believe that it is necessary to use the principal 
and/or income in the beneficiary’s sub-account for the beneficiary’s care, which would otherwise be 
provided through government assistance. Master Trust § 7.1. Under such circumstance, the trustee may 
terminate the beneficiary’s sub-account as though that beneficiary had died and distribute the property in 
the sub-account according to the provisions in Article 6. Id.  

Joinder Agreement 

On October 10, 2016, executed a joinder agreement (Joinder), establishing his sub-account in the SMB 
Trust. G~ funded his sub-account with his own assets.[9] 

The introduction of the Joinder provides that the Joinder is irrevocable upon acceptance by the grantor and 
trustee.  

The Joinder provides that if the account terminates prior to the beneficiary’s death, “the California 
Department of Health Services” receives reimbursement for “the total medical expense paid on the 
Beneficiary’s behalf after the Beneficiary attained age of fifty-five (55) or is institutionalized.” Joinder § 
2.01. The Joinder further provides that, upon the death of the beneficiary, the California Department of 
Health Services is “the primary beneficiary” and is entitled to an amount “equal to the total medical 
expenses paid on the Beneficiary’s behalf after the Beneficiary attained the age of fifty-five (55).” Joinder § 
2.02.  
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The Joinder also provides that the trustee “shall be entitled to a $1,500 initial set-up fee and 1% annual fee 
for compensation of administrative services” as well as to “reimbursement for any reasonable costs that 
may normally occur from time to time in the fulfillment of its administrative duties.” Joinder §§ 3.01-3.02.  

ANALYSIS 

Generally, a trust established after January 1, 2000, with the assets of an individual will be a resource 
countable to that individual for purposes of determining SSI eligibility. See Social Security Act §§ 1613(e), 
1917(d); 42 U.S.C. §§ 1382b(e), 1396p(d); POMS SI 01120.201.A. However, a trust established with the 
assets of a disabled individual that is part of a pooled trust may be excepted under certain circumstances. 
Social Security Act §§ 1613(e)(5), 1917(d)(4)(C); 42 U.S.C. §§ 1382b(e)(5), 1396p(d)(4)(C); POMS 
SI 01120.203.B.2. To meet this exception: (1) the trust must be managed by a non-profit association; (2) a 
separate account must be maintained for each beneficiary of the trust; (3) the beneficiary’s account must be 
established for his or her sole benefit by a parent, grandparent, legal guardian, by the beneficiary, or by a 
court; and (4) upon the beneficiary’s death, to the extent that amounts reaminining in the beneficiary’s 
account are not retained by the trust, the trust must pay the State(s) the amount remaining in the account up 
to the total amount of medical assistance paid on behalf of the beneficary under State Medicaid plan(s). 
Social Security Act § 1917(d)(4)(C), 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203.B.2.a.  

Here, G~ established his account in the SMB Trust on October XX, 2016 with his assets. Accordingly, his 
account constitutes a countable resource unless excepted under section 1917(d)(4)(C) of the Act.  

G~’s account appears to satisfy the first two requirements for an exception to resource counting. First, 
Senior Medi-Benefits, Inc., a non-profit organization, established and manages the SMB Trust as the 
trustee. See Master Trust §§ 1.1, 2.1, 2.2. Furthermore, the Master Trust provides that the trustee will 
maintain a separate account for each beneficiary, though the trust may pool the accounts for purposes of 
investment and management of funds. Master Trust § 8.1. As for the final two requirements, we provide the 
following analysis.  

1. The trust sub-account is not for the beneficiary’s sole benefit. 

A trust subaccount will not meet the “sole benefit” requirement of section 1917(d)(4)(C)(iii) of the Act if 
the trustee has power to terminate the trust prior to the beneficiary’s death, unless:  

The early termination clause solely allows for transfer of the beneficiary’s assets from one pooled trust to 
another pooled trust and contains specific language precluding disbursements other than to the secondary 
trust or for allowable administrative expenses, POMS SI 01120.199.F.2; or 

The early termination clause provides that, upon termination of the trust: (1) the State receives all amounts 
remaining in the trust up to an amount equal to the amount of medical assistance paid on behalf of the 
individual, and (2) after payment of allowable administrative expenses and reimbursement to the State, all 
remaining funds are distributed to the beneficiary, and (3) the beneficiary does not have power to terminate 
the trust. POMS SI 01120.199.F.1; see also POMS SI 01120.203.D.5 (the pooled trust exception does not 
apply if the trust account “allows for termination of the trust account prior to the individual's death and 
payment of the corpus to another individual or entity”).  

Here, Article 7 of the Master Trust gives the trustee, not the beneficiary, sole and absolute discretion to 
terminate the trust prior to the beneficiary’s death. In the event of such early termination, section 7.1 
provides that the trustee has an option to treat the sub-account as if the beneficiary had died and distribute 
the sub-account in accordance with the provisions in Article 6 of the Master Trust.  

However, section 6.2 of the Master Trust and section 4.03 of the Joinder allow the beneficiary to distribute 
the remaining funds in his sub-account after reimbursing the state(s) to person(s) other than himself through 
his last will. To the extent that the beneficiary does not effectively exercise his special power of 
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appointment, the foregoing provisions also allow the trustee to use the remaining funds in the beneficiary’s 
sub-account for the benefit of other beneficiaries and disabled persons.  

Accordingly, because section 6.2 of the Master Trust and section 4.03 of the Joinder permit early 
termination of a beneficiary’s sub-account and distribution of the remaining funds to person(s) other than 
the beneficiary, the provisions violate the “sole benefit” requirement of the pooled trust exception.  

You also asked whether section 5.4f of the Master Trust violates the “sole benefit” requirement. In 
particular, this subsection permits the trustee to pay for travel, companionship, and other expenditures that 
will improve the beneficiary’s quality of life. Agency policy specifically allows payments for companion 
services. See POMS SI 01120.201.F.3.a. Accordingly, such payments do not violate the “sole benefit” 
requirement of section 1917(d)(4)(C)(iii) of the Act.  

In addition, you asked whether Article 3 of the Joinder violates the “sole benefit” requirement. Article 3 
entitles the trustee to a $1,500 initial set-up fee and 1% annual fee as well as reimbursement for any 
reasonable administrative expenses. Again, agency policy makes an exception to the “sole benefit” rule for 
administrative expenses associated with investment, legal, or other services rendered on behalf of the 
beneficiary as long as the compensation is reasonable.See POMS SI 01120.201.F.4. The administrative fees 
set out in Article 3 do not appear unreasonable.  

In sum, although section 5.4f of the Master Trust and Article 3 of the Joinder do not violate the “sole 
benefit” requirement, the foregoing early termination provisions violate the “sole benefit” requirement of 
section 1917(d)(4)(C)(iii) of the Act. Therefore, G~’s sub-account in the SMB Trust does not meet section 
1917(d)(4)(C)(iii) of the Act.  

2. The Joinder does not contain an acceptable Medicaid reimbursement provision. 

To satisfy the pooled trust exception, a trust must ensure that upon a beneficiary’s death, to the extent the 
trust does not retain amounts remaining in the beneficiary’s account, the State(s) are reimbursed from “such 
remaining amounts in the account” equal to the total amount of medical assistance paid on behalf of the 
deceased beneficiary during his or her lifetime. Social Security Act §§ 1917(d)(4)(C)(iv), 42 U.S.C. § 
1917(d)(4)(c)(iv); POMS SI 01120.203.D.8. The State(s) must be listed as the first payee(s) and have 
priority over payment of other debts and administrative expenses. Id. The trust must provide payback for 
any State(s) that provided medical assistance under the State Medicaid plan(s) and not be limited to any 
particular State(s). Id. 

The Master Trust provides that upon the beneficiary’s death, any amount remaining in the beneficiary’s 
sub-account shall be distributed to each state’s proportionate share of the total government assistance[10] 
paid by all of the states on the beneficiary’s behalf. Master Trust § 6.2. Although the Master Trust does not 
specifically list the states as the first payees, the language of the section 6.2 indicate that the states will be 
the first payees as the second half of section 6.2 provides that the trustee cannot distribute the remaining 
property in the beneficiary’s sub-account until after the states have been reimbursed. Id. (“Any remaining 
property shall be distributed pursuant to such one or more persons or entities as the Beneficiary shall direct 
in the Beneficiary’s last will”.).  

The Joinder, however, provides that the California Department of Health Services is “the primary 
beneficiary” upon the beneficiary’s death and is entitled to an amount “equal to the total medical expenses 
paid on the Beneficiary’s behalf after the Beneficiary attained the age of fifty-five (55).” Joinder § 2.02.[11] 
The Joinder impermissibly limits the reimbursement to “the California Department of Health Services” and 
to the period after the beneficiary attained the age of fifty-five. Accordingly, the Joinder does not contain 
an acceptable Medicaid reimbursement language, compliant with POMS SI 01120.203.D.8.  

CONCLUSION 
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G~’s sub-account in the SMB Trust does not meet the requirements for an exception to resource counting 
under section 1917(d)(4)(C) of the Act. Specifically, although section 5.4f of the Master Trust and Article 3 
of the Joinder do not violate the “sole benefit” requirement, section 6.2 of the Master Trust improperly 
permits early termination of the beneficiary’s sub-account with distribution of the trust property to someone 
other than the beneficiary. Moreover, section 2.02 of the Joinder improperly limits reimbursement to the 
State of California and to the period after the beneficiary attained the age of fifty-five.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.039 Ohio 
C. CPM 20-047 The Community Fund Management Foundation Pooled Medicaid 
Payback Trust  

May 1, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the the Community Fund Management 
Foundation Pooled Medicaid Payback Trust to determine if it meets the requirements to be excepted as a 
pooled trust under 42 U.S.C. § 1396p(d)(4)(C). The RCC concludes that the trust does not meet the pooled 
trust exception due to its failure to ccomply with the sole benefit requirement. Because this trust was 
previously determined to be excepted from resource counting under the pooled trust exception, the 90-day 
amendment period may apply.  

2. Opinion  

QUESTION 

You asked whether the Twelfth Restatement of the Community Fund Management Foundation Pooled 
Medicaid Payback Trust is in compliance with the procedures governing the Agency’s trust policy.  

SHORT ANSWER 

We conclude that the Trust does not meet the pooled trust exception for self-settled trusts under 42 U.S.C. § 
1396p(d)(4)(C). Specifically, sub-accounts are not established for the sole benefit of each beneficiary 
because (1) the Trust allows for the payment of certain services on a pro-rata basis from all sub-accounts, 
and (2) the Trust includes an early termination provision that does not comply with SSA policy. As such, a 
self-settled sub-account in the Trust established on or after January 1, 2000, would be considered a 
resource. However, a third-party sub-account in the Trust would not constitute a resource under the 
Agency’s regular resource rules. In the case of a comingled sub-account, the portion of the sub-account 
attributable to the assets of the beneficiary would be considered a resource, whereas the portion attributable 
to the assets of a third party would not be considered a resource. Because the Trust was previously 
determined to be excepted from resource counting under the pooled trust exception, the Trust may be given 
a 90-day amendment period before a self-settled sub-account is counted as a resource.  

BACKGROUND 

Community Fund Management Foundation (CFMF) states that it is a nonprofit, tax-exempt foundation 
established in 1993 to administer trusts for disabled Ohio residents. See Community Fund Management 
Foundation, https://cfmf.org (last visited Apr. 16, 2020). On June 17, 1996, CFMF established the 
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Community Fund Management Foundation Pooled Medicaid Payback Trust (Trust), retaining the role of 
Trust Advisor. See Twelfth Restatement of The Community Fund Management Foundation Pooled 
Medicaid Payback Trust Agreement (Trust Agreement or TA) Introduction. The Trust has been restated 
multiple times since it was established, most recently in October 2019. See id. ; see also CFMF, All Forms , 
https://cfmf.org/all-forms/ (last visited Mar. 9, 2020). Your office submitted the Trust Agreement, as well 
as a Joinder Agreement and Application for Admission to Establish Pooled Medicaid Payback Trust Sub-
Account (Joinder Agreement or JA), for our review.  

The Trust is intended to be administered as a pooled trust pursuant to 42 U.S.C. §§ 1382b(e), 
1396p(d)(4)(C); Ohio Rev. Code § 5163.21(F)(3)(a); the Omnibus Budget Reconciliation Act of 1993, Pub. 
L. No. 103–66, 107 Stat. 312 (1993); and 12 C.F.R. § 9.18(c)(4). TA § I.A; JA at 1. Specifically, the 
purpose of the Trust is to “provide for the beneficiary’s supplemental needs in addition to, and not in lieu 
of, the benefits such beneficiary otherwise receives” from any governmental, public, or private agency. TA 
§ III.B.  

As noted above, CFMF serves as Trust Advisor of all Trust sub-accounts. TA Introduction, Art. IX. The 
powers of the Trust Advisor are listed in Article IX of the Trust Agreement, including the power to direct 
the Trustee to issue distributions from principal or income for the benefit of any beneficiary. TA § IX.A.ii. 
The Trust Advisor may also resign and appoint a successor nonprofit trust advisor or request a court to do 
so. TA § IX.C.  

The Huntington National Bank is the current Trustee. TA Introduction. The powers of the Trustee are listed 
in Article VI of the Trust Agreement. The Trustee may resign after sending written notice to the Trust 
Advisor. TA § VIII.A. The Trust Advisor also has authority to remove the Trustee and appoint a successor 
trustee. TA §§ VIII.B, IX.A.i. The successor trustee must be a corporate trustee. TA § VIII.E.  

A Trust sub-account is created when a “disabled person” (as defined by 42 U.S.C. § 1382c(a)(3)), or his or 
her parent, grandparent, legal guardian, or a court acting on behalf of the disabled person submits a Joinder 
Agreement to the Trust Advisor. TA § I.B; JA at 1; see also TA § XIII.B (defining such a person or entity 
as a “Grantor”). If approved, the Joinder Agreement becomes part of the Trust Agreement and is 
incorporated therein, with the sub-account receiving an individualized agreement number. TA §§ I.C, I.D. 
The Joinder Agreement is irrevocable. TA § XII.B; JA at 6.  

Once a Trust sub-account is created, the Trustee maintains separate sub-accounts for each beneficiary, but 
pools the sub-accounts for purposes of investment and management of funds. TA §§ II.A, II.B; JA at 6. The 
Trustee may accept or reject for any reason interest in any property attempted to be transferred to the Trust 
by a grantor or any other party. TA § II.C.  

Under the Trust Agreement, the Trustee will distribute the principal and income of each sub-account, at the 
sole discretion of the Trust Advisor, for the benefit of the beneficiary during his or her lifetime or until the 
sub-account is terminated, whichever occurs sooner. TA §§ III.A, III.D, III.H; JA at 4. A “Designated 
Advocate” makes requests for distributions on behalf of the beneficiary by submitting a distribution request 
form to the Trust Advisor. TA § III.C; JA at 3; see also https://cfmf.org/files/2018/10/2018-DR-w-
fields.pdf (distribution request form). The Trust Advisor has the sole authority to approve or deny the 
requested distribution. TA §§ III.C, IX.A.ii.  

The Trust states that the no part of the principal or income of a sub-account is to be considered available to 
the beneficiary, and the beneficiary does not have any vested property interest in the Trust. TA §§ III.E, 
X.D [p. 13][12] ; JA at 1. The Trust Agreement also contains spendthrift provisions which state that no 
interest in any sub-account shall be anticipated, encumbered, assigned, or “subject to a beneficiary’s 
liabilities or creditor claims.” TA §§ X.E, X.D [p. 13].  

The Trust Agreement contains a defense clause pertaining to any challenge of the Trust Advisor’s denial of 
a distribution request from a sub-account that results in court or administrative litigation. TA § III.G. In that 
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case, the Trust Advisor will generally defend its decision in such action or other challenge of any nature, at 
the expense of the sub-account at issue. TA § III.G.  

The Trust Advisor may employ any individual, corporation, or organization that will provide necessary 
advice for any reason it deems necessary. TA §§ VI.N, IX.F. The Trust Advisor has sole discretion to 
charge for such services on a pro-rata basis to all sub-accounts or from one or more specific sub-accounts. 
TA §§ VI.N, IX.F. Similarly, the Trustee may employ agents, accountants, investment counsels, attorneys, 
and others who the Trustee determines are necessary to fulfill the Trustee’s duties in administering the 
Trust. TA § VI.J.  

The Trust Agreement contains two early termination provisions. First, if there is reasonable cause to 
believe that the principal or income of a sub-account will become liable for the beneficiary’s maintenance, 
support, or care, the Trust Advisor may direct the Trustee to either:  

1. Terminate the sub-account, pay to the state(s) all remaining amounts up to an amount equal to the total 
amount of medical assistance paid on behalf of the beneficiary under the state Medicaid plan(s), and 
distribute all remaining funds to the beneficiary; or  

2. Transfer the assets remaining in the sub-account to another pooled Medicaid payback trust as further 
established for the beneficiary under 42 U.S.C. § 1396p(d)(4)(C).  

TA §§ III.I, VI.M. Second, if a sub-account is counted as a resource, the Trustee will terminate the sub-
account and administer and distribute the funds in the sub-account according to the provisions for 
termination upon death. TA § III.F.  

Each sub-account will terminate upon the beneficiary’s death. TA Art. IV; JA at 5. The Trust Agreement 
provides that, to the extent the funds are not retained by the Trust, the Trustee, at the direction of the Trust 
Advisor, will first pay from the sub-account attorney fees and other properly allowable costs incurred in 
administering and wrapping up the sub-account, as well as any taxes due to the death of the beneficiary. TA 
§ IV.B. Next, the state(s) will receive all remaining amounts up to the total amount of medical assistance 
paid on behalf of the beneficiary under the state Medicaid plan(s). Id. Finally, any remaining balance will 
be distributed to the individuals or entities identified in the Joinder Agreement as “remainder distributees.” 
TA § IV.B; see also TA § XIII.F (definition of remainder distributee). Under the Joinder Agreement, the 
beneficiary may choose between two options for distribution upon his or her death: (1) allow the Trust to 
retain all funds; or (2) reimburse the state(s) for medical assistance paid on behalf of the beneficiary, and 
distribute any remaining funds to any individuals or entities listed as remainder distributees. JA at 5. If the 
remainder distributees do not survive the beneficiary or are not in existence, the remaining funds are 
retained by the Trust. Id.  

The trust is governed by Ohio law. TA §§ X.A, X.F [p. 13]. 

DISCUSSION 

The Trust is generally intended to establish sub-accounts funded with the beneficiary’s own money. See 
CFMF, Types of Trusts , https://cfmf.org/types-of-trust/ (last visited March 24, 2020). However, the Trust 
Agreement also allows the Trustee to accept property that is transferred by any party . See TA § II.C. T he 
Joinder Agreement also anticipates that funds may be contributed to the trust account that are not owned by 
or available to the beneficiary. JA at 10. Consequently, we believe that three possible types of sub-accounts 
may exist within the Trust: (1) a sub-account that is funded solely by assets belonging to the beneficiary 
(i.e. , a self-settled sub-account); (2) a sub-account that is funded solely by third-party assets; and (3) a 
comingled sub-account containing assets from both the beneficiary and third parties. The following 
discussion addresses each type separately.  

I.  Self-Settled Sub-Account 
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A, Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual.[13] See 42 U.S.C. § 1382b(e); POMS SI 01120.201D. 
However, an exception to this rule exists for certain trusts that meet the criteria of 42 U.S.C. § 
1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a nonprofit association; 
2. The trust maintains a separate account for each beneficiary, but pools the assets for purposes of 

investment and management;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, a parent, a grandparent, a legal 

guardian, or a court; and  
5. The trust provides that, to the extent that any amounts remaining in the beneficiary’s account upon the 

death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from the account 
an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the 
state Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203D. 

Here, a Trust sub-account is intended to be irrevocable. TA § XII.B; JA at 6. However, a self-settled sub-
account would be a resource under the statutory provisions, since payments could be made from the sub-
account for the individual’s benefit. TA Art. III; JA at 4. Accordingly, we consider whether the Trust 
qualifies for the pooled trust exception.  

The Agency previously determined in 2003 that this Trust did not meet the pooled trust exception. See 
POMS PS 10825.039 (PS 04-003). However, the Trust has been amended since that time, and we were 
advised that as of March 2015, it was found to be in compliance with SSA’s trust policy. Although we do 
not have a copy of the 2015 iteration of the Trust, it appears that the restatement of the Trust in 2019 was 
for the purpose of entering into an agreement with a new corporate trustee, rather than changing any 
substantive provisions of the Trust. See https://cfmf.org/files/2019/08/2019-08-19-Attorney-
Announcement-final.pdf (notice to attorneys announcing change in trust in 2019); TA Introduction. 
Nevertheless, we do not believe that the Trust Agreement restated in October 2019 and accompanying 
Joinder Agreement meet the pooled trust exception. In particular, as we explain below, it does not appear 
that the Trust sub-accounts are established solely for the benefit of the disabled individual.  

However, since the Trust was previously determined to be excepted from resource counting under the 
pooled trust exception, it appears that CFMF may be given an opportunity to amend the Trust to conform 
with SSA’s policy requirements within 90 days from when the beneficiary is informed of the problematic 
language in the Trust. See POMS SI 01120.199A.2, SI 01120.201K.2. During this time, the beneficiary’s 
sub-account would not be counted as a resource. See POMS SI 01120.199A.2, SI 01120.201K.2. 

1. Established and Managed by a Nonprofit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a nonprofit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203D.3. A nonprofit association 
may employ the services of a for-profit entity, but the nonprofit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225D. For example, the nonprofit association must be 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, and 
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making day-to-day decisions regarding the health and well-being of the beneficiaries. Id. Also, a for-profit 
entity must not be allowed to determine whether to make discretionary disbursements from the trust. POMS 
SI 01120.225E. 

Here, CFMF, a nonprofit association, established and manages the Trust as the Trust Advisor of all sub-
accounts created within the Trust. TA Introduction, Art. IX; Community Fund Management Foundation, 
https://cfmf.org. If the Trust Advisor resigns, either it or a court may appoint a successor nonprofit trust 
advisor so that at all times there is an acting nonprofit trust advisor. TA § IX.C. These provisions comport 
with the first requirement of the pooled trust exception.  

The Trust has named a for-profit entity—The Huntington Bank—as the Trustee. TA Introduction, § VIII.E 
(successor trustee must be a corporate trustee). The Trustee holds important powers, but the Trust 
Agreement makes clear that the Trustee only performs key managerial functions at the direction of the 
Trust Advisor. See, e.g. , TA §§ III.A, III.D, III.H, III.I, IV.B. In addition, the Trust Advisor has authority 
to remove the Trustee and appoint a successor trustee. TA §§ VIII.B, IX.A.i. As such, it appears that the 
Trustee is subordinate to the Trust Advisor, and thus CFMF maintains sufficient control over the 
management of the Trust, in accordance with POMS SI 01120.225.  

The Trust Agreement also allows the Trust Advisor, in its sole, absolute, and uncontrolled discretion, to 
employ any individual, corporation, or organization that will provide necessary advice for any reason it 
deems necessary. TA §§ VI.N, IX.F. Although the language of these provisions is somewhat confusing, it 
appears that the role of such employees is limited to providing advice to the Trust Advisor, and that they do 
not actually make any decisions or take action with respect to the Trust. TA §§ VI.N, IX.F.[14] Thus, in the 
event that the Trust Advisor employs a for-profit entity, we believe the Trust complies with Agency policy 
regarding the management of pooled trusts. POMS SI 01120.225.[15] 

Accordingly, the Trust appears to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203D. 

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable to pool the funds in the individual accounts for 
investment and management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203D.4. In 
addition, the trust must be able to provide an individual accounting for each individual. POMS SI 
01120.203D.4. 

The Trust satisfies this requirement, as it maintains a separate sub-account for each beneficiary, but for 
purposes of investments and management of funds, the Trustee pools the sub-accounts. TA §§ I.D, II.B; JA 
at 6. The Trustee also maintains records for each sub-account. TA § II.B.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203D.5. A trust is 
considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201F.1. Conversely, a trust account is not established for the sole benefit of the disabled 
individual if it: (1) provides a benefit to any other individual or entity during the disabled individual’s 
lifetime; or (2) allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity. POMS SI 01120.203D.5. 

Benefit to Another Individual or Entity During the Disabled Individual’s Lifetime 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225#e
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825039#fnr14
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825039#fnr15
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d4
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d4
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d4
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d5
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120201#f1
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#d5


 133 

Here, the Trust Agreement contains a defense clause describing the Trust Advisor’s defense against any 
challenge to its denial of a distribution request from a sub-account, either in court or before an 
administrative agency. TA § III.G. This clause states that the cost of such defense shall be “at the expense 
of the Sub-Account,” and that if the projected cost exceeds the amount held in the sub-account, the Trust 
Advisor may elect to pay the cost or take no further defensive action. Id. Since this provision does not 
appear to contemplate the use of a beneficiary’s assets for the benefit of another beneficiary, we believe it 
satisfies the sole benefit requirement.  

In addition, the Trust Agreement states that the Trust Advisor may employ an individual, corporation, or 
organization to provide advice, as discussed above, and compensate them for their services. TA §§ VI.N, 
IX.F. Specifically, the Trust Advisor has sole, absolute, and uncontrolled discretion as to whether to pay for 
such services on a pro-rata basis from all sub-accounts or only from one or more specific sub-accounts. TA 
§§ VI.N, IX.F. The Trust Agreement does not set forth any factors or criteria the Trust Advisor would use 
in determining how to apportion such costs. This is problematic because it could allow the Trust Advisor to 
use the assets from a beneficiary’s sub-account to pay for advice that only affects other beneficiaries. Thus, 
as written, this is inconsistent with Agency policy that accounts must be established for the sole benefit of 
the disabled individual. Accordingly, the relevant provisions should be modified or clarified in order for the 
Trust to meet the sole benefit requirement.  

Termination of the Trust Account Prior to the Individual’s Death and Payment of the Corpus to Another 
Individual or Entity 

As noted above, the Trust Agreement contains two different early termination provisions. The POMS states 
that an early termination clause is acceptable only if all of the following criteria are met: (1) the state(s) 
receives all amounts remaining in the trust up to an amount equal to the amount of medical assistance paid 
on behalf of the individual under the state Medicaid plan(s); (2) after payment of allowable administrative 
expenses,[16] all remaining funds are distributed to the trust beneficiary; and (3) the power to terminate is 
given to someone other than the trust beneficiary. See POMS SI 01120.199F.1. However, an early 
termination clause that solely allows for a transfer of the beneficiary’s assets from one 42 U.S.C. § 
1396p(d)(4)(C) pooled trust to another 42 U.S.C. § 1396p(d)(4)(C) pooled trust complies with SSA’s rules 
governing pooled trusts. See POMS SI 01120.199F.2. In that case, the early termination clause must 
contain specific limiting language that precludes the early termination from resulting in disbursements 
other than to the secondary 42 U.S.C. § 1396p(d)(4)(C) trust or to pay for allowable administrative 
expenses listed in POMS SI 01120.199F.3 and SI 01120.201F.4. See id.  

Here, the first early termination provision appears to comply with SSA’s policy regarding early 
termination. Under this provision, if there is reasonable cause to believe that a sub-account will become 
liable for the beneficiary’s maintenance, support, or care, the Trust Advisor may direct the Trustee to 
either:  

1. Terminate the sub-account, pay to the state(s) all remaining amounts up to an amount equal to the total 
amount of medical assistance paid on behalf of the beneficiary under the state Medicaid plan(s), and 
distribute all remaining funds to the beneficiary; or  

2. Transfer the assets remaining in the sub-account to another pooled Medicaid payback trust as further 
established for the beneficiary under 42 U.S.C. § 1396p(d)(4)(C).  

TA §§ III.I, VI.M. With respect to the first option, the Trust does not give the beneficiary the power to 
terminate his or her sub-account. Thus, the requirements of POMS SI 01120.199F.1 are met. As for the 
second option, no disbursements may be made other than to the secondary 42 U.S.C. § 1396p(d)(4)(C) 
trust, or as payment of reasonable fees and administrative expenses, including payment of any taxes due to 
the state(s) or Federal government associated with the termination of the sub-account. TA § VI.M. This 
meets the requirements of POMS SI 01120.199F.2. 
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However, the second termination provision does not appear to be in compliance with SSA policy. This 
provision states that if a sub-account is counted as a resource, the Trustee will terminate the sub-account 
and administer and distribute the funds in the sub-account according to the provisions for termination upon 
death. TA § III.F. The termination upon death provisions, in turn, allow the beneficiary to choose between 
two options for distribution: (1) allow the Trust to retain all funds; or (2) pay allowable administrative 
expenses and reimburse the state(s) for medical assistance paid on behalf of the beneficiary, then distribute 
any remaining funds to any individuals or entities listed as remainder distributees. TA § IV.B; JA at 5. If 
the remainder distributees do not survive the beneficiary or are not in existence, the remaining funds are 
retained by the Trust. JA at 5. Thus, the second early termination provision appears to violate POMS SI 
01120.199F.1 because it allows payment of the corpus to another individual or entity (i.e., remainder 
distributees or the Trust), and in some cases it would not require Medicaid payback.  

Accordingly, the Trust does not meet the third requirement of 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203D. 

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or a 
Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203D.6. Here, the Trust Agreement provides that a disabled 
individual, or that individual’s parent, grandparent, or legal guardian, or a court acting on behalf of that 
individual may establish a Trust sub-account by submitting a completed Joinder Agreement. TA § I.B; JA 
at 1. The Trust Agreement also defines a grantor as “the person or entity who established and executed the 
Joinder Agreement,” and explains that “the grantor is required to be the individual who is disabled as 
defined by 42 U.S.C. §1382c(a)(3), or that individual’s parent, grandparent, or legal guardian, or a court 
acting on behalf of that individual.” TA § XIII.B. Thus, the Trust satisfies this requirement.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the trust will pay to the state(s) an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under the state Medicaid plan(s). 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203D.8. This is known as the Medicaid payback requirement of the 
pooled trust exception.  

Here, the Trust Agreement provides that, following the death of the disabled individual, to the extent the 
funds in his or her sub-account are not retained by the Trust, attorney fees and other allowable costs and 
taxes due from the Trust because of the death of the beneficiary may be paid. See TA § IV.B.i-ii. Such 
administrative expenses are allowed under POMS SI 01120.203E.1. Next, the state(s) will receive all 
amounts remaining in the sub-account, up to the total amount of medical assistance paid on behalf of the 
beneficiary under the state Medicaid plan(s). TA § IV.B.iii. The Joinder Agreement also contains the 
required Medicaid payback language. JA at 5. Accordingly, the Trust satisfies the fifth requirement of 42 
U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203D. 

In sum, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, 
would be considered a resource for SSI purposes because the Trust does not meet the third requirement of 
the pooled trust exception.  

B. Regular Resource Rules 

 If CFMF is able to cure the above defects and qualify for the pooled trust exception, a self-funded sub-
account in the Trust established on or after January 1, 2000, must still be evaluated under the regular 
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resource rules in POMS SI 01120.200 to determine if it is countable resource.[17] See POMS SI 
01120.200A.1, SI 01120.203D.1. Pursuant to POMS SI 01120.200D.1.a, trust principal is a resource if: (1) 
the beneficiary has the legal authority to revoke or terminate the trust and then use the funds to meet his or 
her food or shelter needs, or (2) the beneficiary can direct the use of the trust principal for his or her support 
and maintenance under the terms of the trust. In addition, if the beneficiary can sell his or her beneficial 
interest in the trust, that interest is a resource. Id. 

First, we determine whether a self-settled sub-account in the Trust can be revoked. This depends on the 
terms of the trust and applicable state law—here, Ohio. See POMS SI 01120.200D.2. Both the Trust 
Agreement and Joinder Agreement state that the Joinder Agreement is irrevocable. TA § XII.B; JA at 6. 
We note that, as a general principle of trust law, when a grantor is also the sole beneficiary of a trust, the 
trust is revocable even if the trust document states that the trust is irrevocable. See Restatement (Third) of 
Trusts § 65 Reporter’s Notes (2003); see also POMS SI 01120.200D.3, SI CHI01120.200C. However, 
under Ohio law, if a trust described in 42 U.S.C. § 1396p(d)(4) explicitly states that it is irrevocable, then 
the trust should be considered irrevocable even if the grantor is the sole beneficiary. See Ohio Rev. Code § 
5804.18; see also POMS SI CHI01120.200D.5. Here, the Trust is intended to be administered pursuant to 
42 U.S.C. § 1396p(d)(4)(C), and it explicitly states that it is irrevocable. TA §§ I.A.i, XII.B; JA at 6. Thus, 
a Trust sub-account would be considered irrevocable.  

Nor can the beneficiary direct the use of the Trust principal for his or her support or maintenance. The 
Trust Agreement provides that the distributions are made by the Trustee at the sole direction, and in the 
sole discretion, of the Trust Advisor. TA §§ III.A-III.D; JA at 4-5. Neither the Trust Agreement nor the 
Joinder Agreement provides for mandatory disbursements to the beneficiary. Moreover, the beneficiary 
does not have any vested property interest in the Trust, and no part of the sub-account assets is available to 
the beneficiary. TA §§ III.E, X.D [p. 13]; JA at 1.  

With respect to the beneficiary’s ability to sell his or her beneficial interest in a self-settled sub-account, the 
Trust Agreement contains spendthrift provisions which provide that no interest in any sub-account shall be 
anticipated, encumbered, assigned, or “subject to a beneficiary’s liabilities or creditor claims.” TA §§ X.E, 
X.D [p. 13]. Ohio generally recognizes the validity of spendthrift clauses in trusts. Ohio Rev. Code § 
5805.01. However, under Ohio law, even if an irrevocable trust contains a spendthrift provision, “a creditor 
or assignee of the settlor may reach the maximum amount that can be distributed to or for the settlor’s 
benefit.” Ohio Rev. Code § 5805.06(A)(2). That said, the Office of the General Counsel has previously 
determined that this provision is best read to apply only to assignees who are creditors of secured interests 
in the property, rather than to purchasers for value. [18] See POMS PS 01825.039 (PS 09-104) (six-state 
legal opinion on spendthrift clauses). We believe that Ohio would likely follow the Restatement (Third) of 
Trusts, which provides that in the case of a self-settled discretionary trust, this rule generally applies only to 
the settlor-beneficiary’s creditors and not to transferees (i.e. , purchasers). See Restatement (Third) of 
Trusts § 60, cmt. f; Ohio Rev. Code § 5801.05 (common law of trusts continues to apply in Ohio). 
Therefore , the spendthrift provisions should be considered valid and effective to prevent settlor-
beneficiaries from selling their beneficial interests in the Trust.  

In sum, if CFMF can cure the above-discussed defects and satisfy all of the requirements of the pooled trust 
exception, a self-settled sub-account in the Trust would not be a resource under the regular resource rules.  

II. Third-Party Sub-Account 

As noted above, it appears that the Trust permits third parties to fund or contribute their assets to a Trust 
sub-account. TA § II.C; JA at 10. In the case of a sub-account established solely with the assets of a third 
party, the regular resource rules set forth in POMS SI 01120.200 apply to determine whether the assets in 
the sub-account are a resource.  

Here, a third-party sub-account would not be a resource under the regular resource rules. First, the Trust 
does not give the beneficiary the power to terminate his or her sub-account. See POMS SI 
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01120.200D.1.b.2 (beneficiary generally does not have power to terminate a trust). Rather, that power lies 
with the Trust Advisor and Trustee. TA §§ III.F, III.I, IV.A. Second, as discussed above, the Trust contains 
no provision allowing the beneficiary to direct the use of the Trust principal for his or her support or 
maintenance. Finally, with respect to a beneficiary’s power to otherwise sell his or her beneficial interest in 
the Trust, as noted above, the Trust contains spendthrift provisions, § TA §§ X.E, X.D [p. 13], which Ohio 
fully recognizes in third-party trusts. Ohio Rev. Code § 5805.01. Accordingly, neither the principal nor the 
beneficial interest in a third-party sub-account would be considered a resource to the beneficiary.  

III. Comingled Sub-Account 

It is possible for a sub-account in the Trust to contain assets attributable to both the beneficiary and one or 
more third parties. Agency policy provides that, in the case of a comingled trust established on or after 
January 1, 2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource 
rules apply to the portion of the comingled trust attributable to the assets of third parties, and the statutory 
resource rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.200A.1.b, SI 01120.201C.2.c. 

Here, in the event that a sub-account in the Trust established on or after January 1, 2000, receives any 
contributions from a third party, the portion of the sub-account attributable to the assets of the third party 
would not be a resource under the regular resource rules, as discussed in Section II above. However, with 
respect to the portion of the sub-account attributable to the assets of the beneficiary, that portion would be 
considered a resource under the Act based on the defects discussed in Section I.A above.[19] 

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the Twelfth Restatement of 
the Community Fund Management Foundation Pooled Medicaid Payback Trust established on or after 
January 1, 2000, does not meet all of the requirements to be excepted from resource counting under 42 
U.S.C. § 1396p(d)(4)(C). However, if the defects identified above can be cured, then a self-settled sub-
account would not be a resource under the regular resource rules. In addition, a third-party sub-account 
would not be a resource under the regular resource rules, nor would third-party assets in a comingled sub-
account. The Trust may be given a 90-day amendment period to conform with SSA’s policy requirements 
before a self-settled sub-account is counted as a resource.  

------------------------------------------------------------------------------------------------------------ 

Sole Benefit 
Apportionment of Costs in Pooled Trusts 

PS 01825.011 Florida  
C. PS 19-011 Validity of Purported Pooled Trust - Florida, Supplemental Opinion  

September 27, 2018 

1. Syllabus  

This Regional Chief Counsel opinion examines whether the National Pooled Trust (Amended Master Trust) 
meets the requirements for a pooled trust under section 1917(d)(4)(C) of the Social Security Act. The 
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Amended Master Trust complies with all the requirements for a pooled trust under section 1917(d)(4)(C) of 
the Act and the implementing POMS provisions. The Amended Master Trust now requires that sub-
accounts be established solely for the benefit of individuals who are disabled, contains separate trust sub-
accounts for each beneficiary that are pooled together for investment and management purposes, and 
distributes the property in a beneficiary’s sub-account to each state in which the beneficiary received 
government assistance based on each state’s proportionate share and gives the states priority as first payee 
after expenses allowed by the POMS.  

2. Question  

Whether the National Pooled Trust (Amended Master Trust) meets the requirements for a pooled trust 
under section 1917(d)(4)(C) of the Social Security Act (Act) and the relevant provisions of the Program 
Operations Manual System (POMS).  

3. Opinion  

The Amended Master Trust complies with all the requirements for a pooled trust under section 
1917(d)(4)(C) of the Act and the relevant POMS provisions.  

4. Background  

According to the information provided, the Social Security Administration (the agency) found Charles 
Buschmann, the number holder (NH), disabled effective March 23, 2016, and entitled to Supplemental 
Security Income. In a legal opinion dated October 10, 2017, we advised that the National Pooled Trust 
(Master Trust) did not meet the requirements for a pooled trust under section 1917(d)(4)(C) of the Act and 
the relevant POMS provisions (copy attached).[5] 

Specifically, we explained that the Trust sub-accounts were not established solely for the benefit of each 
beneficiary. See Act § 1917(d)(4)(C)(ii); POMS SI 01120.203.D.5.[6] 

On July 10, 2018, the Center for Special Needs Trust Administration (Trustee) submitted the Amended 
Master Trust to the agency for review.  

5. Discussion  

As discussed in our October 2017 legal opinion, to satisfy the exception for pooled trusts under section 
1917(d)(4)(C), a trust must contain the assets of an individual who is disabled (as defined in section 
1614(a)(3)) and meet the following conditions:  

(i) The trust is established and managed by a nonprofit association; 

(ii) A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts;  

(iii) Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined 
in section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, 
or by a court; and  

(iv) To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this title.  
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Act § 1917(d)(4)(C); POMS SI 01120.203.D.1.  

We previously determined that the Master Trust sub-accounts were not established solely for the benefit of 
each beneficiary. See Act § 1917(d)(4)(C)(ii); POMS SI 01120.203.D.5. A trust is established for the sole 
benefit of the individual if it benefits no one but the individual whether at the time the trust is established or 
at any time during the individual’s lifetime. See POMS SI 01120.201.F.2.a. Generally, a trust is not for the 
sole benefit of an individual if the trust account: (a) provides a benefit to another individual or entity during 
the individual’s lifetime; or (b) allows for termination of the trust account prior to the individual’s death 
and payment of the corpus to another individual or entity. See POMS SI 01120.203.D.5.  

The Master Trust stated: “Associated costs, if any, shall be a proper expense of the Trust and may be 
apportioned on a pro rata basis to all Trust sub-accounts or charged only against the Trust sub-account 
about which the Trustee seeks such advice or assistance.” Declaration, Art. 8, § 8.2. The relevant POMS 
section, however, provides that only cost for investment, legal, or other services rendered “on behalf of the 
individual with regard to the trust” do not violate the sole benefit rule. POMS SI 01120.201.F.2.c. 
Accordingly, we concluded this provision of the Master Trust contemplated the potential use of assets in a 
beneficiary’s sub-account for the benefit of others besides the beneficiary.  

The Amended Master Trust provides that “Any associated costs that affect the Trust as a whole may be 
apportioned on a pro rata basis to all Trust sub-accounts, but any associated costs that affect individual sub-
accounts shall only be charged against the Trust sub-account about which the Trustee seeks such advice or 
assistance.” Declaration, Art. 8, § 8.2. As such, the Amended Master Trust now complies with the 
requirement that sub-accounts be established solely for the benefit of individuals who are disabled. See 
POMS SI 01120.203.D.5.  

We previously determined that the Master Trust complied with the remaining requirements in section 
1917(d)(4)(C) of Act and the POMS provisions implementing those requirements. The Amended Master 
Trust documents state that the Trustee is a non-profit corporation. See Reformed and Restated Declaration 
of Trust (Declaration), Art. 2, § 2.12.[7] 

The IRS also lists Trustee as a tax-exempt organization on its website and the Florida Department of State 
lists Trustee as a non-profit corporation.[8] 

See Act § 1917(d)(4)(C)(i); POMS SI 01120.203.D.3; see also POMS SI 01120.203.J (referring to the 
procedures in POMS SI 01130.689.E for determining if an organization is not for profit); POMS SI 
01130.689.E (indicating the agency considers an organization to be a non-profit organization if it can verify 
it is a tax-exempt organization with the IRS). The Trustee also provided a November 7, 2003, letter from 
the IRS stating that the Trustee is an exempt organization under section 501(c)(3) of the Internal Revenue 
Code. Thus, the Amended Master Trust was established by and is managed by a nonprofit association as 
required by section 1917(d)(4)(C)(i) of the Act and the relevant POMS.  

The Amended Master Trust also consists of separate trust sub-accounts for each beneficiary that are pooled 
together for investment and management purposes. See Declaration, Art. 2, § 2.13, Art. 7, § 7.1; Act § 
1917(d)(4)(C)(ii); POMS SI 01120.203.D.4. The Amended Master Trust also maintains records for each 
sub-account and provides an accounting for each beneficiary annually. See Declaration, Art. 7, § 7.1, 7.3; 
POMS SI 01120.203.D.4 (providing the Trust must be able to provide an individual accounting for each 
individual). Thus, the Amended Master Trust complies with section 1917(d)(4)(C)(ii) of the Act and the 
relevant POMS. The Amended Master Trust further states that the sub-accounts are established with the 
assets of the beneficiary, who must be a disabled person as defined in section 1614(a)(3) of the Act. See 
Declaration, Art. 2, §§ 2.1, 2.13, Art. 7, § 7.1; Act § 1917(d)(4)(C); POMS SI 01120.203.D.1, D.6. NH 
self-funded his sub-account on November 29, 2016, with a deposit of $39,526.26. See National Pooled 
Trust Joinder Agreement (Joinder Agreement) Attachment, Trustee Receipt and Acknowledgement of 
Trust Funding.  
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Finally, the Amended Master Trust contains language stating that, to the extent property is not retained by 
the Amended Master Trust , the property in a beneficiary’s sub-account shall be distributed to each state in 
which the beneficiary received government assistance based on each state’s proportionate share and gives 
the states priority as first payee after expenses allowed by the POMS. See Declaration, Art. 6, § 6; Joinder 
Agreement Art. 3, § 3.02 ; Act § 1917(d)(4)(C)(iv); POMS SI 01120.203.D.8. These provisions comply 
with the Medicaid reimbursement requirements in section 1917(d)(4)(C)(vi) of the Act and the relevant 
POMS.  

6. Conclusion  

The Amended Master Trust complies with all the requirements for a pooled trust under section 
1917(d)(4)(C) of the Act and the implementing POMS provisions. If we may provide additional assistance, 
please contact Natalie Jemison, Assistant Regional Counsel, at 404-562-1573.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.026 Minnesota 
C. PS 20-041 Review of the Minnesota Charities Pooled Trust and Joinder 
Agreement  

Date: April 28, 2020 

1. Syllabus  

This Regional Chief Counsel opinion examines a pooled trust for SSI resource purposes. The opinion 
concludes that self-settled sub-accounts would be considered resources because they do not meet all of the 
requirements of the pooled trust exception. However, third-party sub-accounts would not count as a 
resource under the regular resource counting rules, nor would third-party assets in a commingled sub-
account.  

2. Opinion  

QUESTION 

You asked whether the Master Trust Agreement and Joinder Agreement for the Minnesota Charities Pooled 
Trust comply with SSA’s trust policy.  

SHORT ANSWER 

For the reasons discussed below, we conclude that a self-settled sub-account in the Trust would be 
considered a resource for SSI purposes under the Social Security Act because it does not meet all of the 
requirements of the pooled trust exception. However, a third-party sub-account in the Trust would not 
constitute a resource under the agency’s regular resource rules. In the case of a commingled sub-account, 
the portion of the sub-account attributable to the assets of a third party would not be considered a resource, 
whereas the portion attributable to the assets of the grantor-beneficiary would be considered a resource.  

BACKGROUND 
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The CPT Institute (CPT) states that it is a Florida non-profit corporation, established in 1994. Master Trust 
Agreement (MTA) § 2.1; CPT Institute, Home, https://www.cptinstitute.org/ (last visited Mar. 20, 2020). 
On November 14, 2017, the CPT, as Settlor, executed a Declaration of Trust establishing the Minnesota 
Charities Pooled Trust (MN-CPT). MTA§§ 1.1, 2.1; p. 23. In the MTA, “Trust” means the MN-CPT. MTA 
§ 1.1. The intent of MN-CPT was to establish a pooled special needs trust, as set forth in 42 U.S.C. § 
1396p(d)(4)(C), in order to supplement, but not displace, assistance which may otherwise be available to 
beneficiaries. MTA §§ 1.5, 3.2, 6.1. The assets held in the Trust and sub-accounts, called Individual Benefit 
Accounts (IBA), are not for the primary support of the beneficiaries but rather their supplemental needs. 
MTA § 6.1.  

The MTA defines “Trust Beneficiary” as a person who meets the criteria for disability under 42 U.S.C. § 
1382(a)(3) and is the recipient of services and benefits from his or her IBA. MTA §§ 2.4, 13.12 (“Trust 
Beneficiary”). The Trustee may also accept a person whom SSA has not declared to be disabled as long as 
the Trustee reasonably believes that the person is, or will be determined to be, a person with a disability. 
MTA § 3.5. The Trust defines two types of grantors. First, a “Grantor” is defined as a Trust Beneficiary, 
the parent, grandparent, or legal guardian of a Trust Beneficiary, or any person or entity acting under court 
order or other legal authority, who contributes assets to a Trust Beneficiary’s IBA. MTA §§ 2.3, 13.12 
(“Grantor”). “Grantor” also includes, when applicable, any person or entity that contributes his, her, or its 
own assets to the Trust for the sole benefit of a Trust Beneficiary. MTA §§ 2.3, 13.12 (“Grantor”). The 
MTA states that a Trust Beneficiary’s IBA is established when the Trustee accepts an amount contributed 
for a person desiring to become a Trust Beneficiary and a Grantor signs a Joinder Agreement agreeing to 
the terms of the Trust. MTA §§ 3.1, 3.3, 4.2. A grantor may also transfer additional assets to the Trust at 
any time, subject to acceptance by the Trustee. MTA § 4.5. The Trust also includes a Trust Operating 
Account into which any funds remaining in an IBA when the Trust Beneficiary dies, or when the IBA has 
otherwise been terminated, are initially held before final distribution. MTA §§ 7.2, 13.12 (“Remainder 
Amount,” “Trust Operating Account”).  

The MTA makes CPT the Trustee of the MN-CPT. MTA § 2.2. The MTA does not otherwise define the 
term “Trustee.” The Trustee has broad administrative powers. See, e.g., MTA Art. 10. The Trustee has 
complete control over all distributions of Trust property. MTA §§ 4.4, 6.1, 7.2. The Trustee may hire an 
investment advisor to assess, invest, and manage the assets in the Trust and IBAs, but the Trustee retains at 
all times the right to remove and replace any such investment advisor. MTA §§ 2.5, 11.1-11.2. The Trustee 
similarly has the right to retain, and remove, a vendor to achieve compliance with the Medicare Secondary 
Payer Act. MTA §§ 2.6-2.7. The Trustee may also hire accountants, attorneys, consultants, and other 
specialists as the Trustee finds necessary. MTA § 10.1(f). However, the Trustee retains the “sole and 
absolute discretion” to approve and make disbursements from each Trust Beneficiary’s IBA for the sole 
benefit of a Trust Beneficiary. MTA §§ 4.4, 6.1(B). The Trustee also has the sole discretion to decide 
whether the “costs and expenses of defending the Trust from any claim, demand, legal or equitable action, 
suit or proceeding” should be charged on a pro-rata basis to all the IBAs within the Trust, or charged only 
against the IBAs of affected Trust Beneficiaries. MTA § 10.6. In making that decision, the Trustee must 
consider whether the issue requiring defense affects a substantial number of Trust Beneficiaries so as to 
warrant allocation of expenses among all IBAs, or whether the issue affects only a single IBA or certain 
IBAs such that costs should be allocated only to those IBAs. Id. 

A Trust Beneficiary has no right to compel any distribution, or demand that the Trustee make any 
distribution. MTA § 9.8. A Beneficiary Advocate is appointed to act as the agent for each Trust 
Beneficiary. MTA Art. 5. The Beneficiary Advocate may make recommendations regarding the Trust 
Beneficiary’s life care, and request or recommend disbursements on behalf of the Trust Beneficiary, but has 
no authority to compel the Trustee to make such disbursements. MTA §§ 5.4-5.5, 6.1. The Trustee has the 
authority to remove and replace a Beneficiary Advocate if the Trustee believes she/he is not acting in the 
Trust Beneficiary’s best interests. MTA § 5.7. The Trust Declaration also contains a spendthrift provision 
that prohibits assignment by any Trust Beneficiary of any part of his/her interest in the Trust, or the 
attachment of any part of the IBA or Trust by any creditor of a Trust Beneficiary. MTA § 9.9.  
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The Trust permits a Trust Beneficiary’s assets to be transferred from the MN-CPT to another qualifying 42 
U.S.C. § 1396p(d)(4)(C) pooled trust, with no disbursements made other than to the accepting trust. MTA § 
6.5. It also establishes that if an IBA is terminated before the Trust Beneficiary’s death, the State(s) would 
receive all amounts remaining in the IBA up to an amount equal to the amount of medical assistance paid 
on behalf of the Trust Beneficiary under the State Medicaid plan(s), and that any funds remaining after the 
payback amount has been paid will be distributed to the Trust Beneficiary. MTA § 8.1. Neither the Trust 
Beneficiary nor his or her advocate or legal representative has the power to terminate an IBA “at any time 
under any circumstances.” Id.  

Article Seven of the Trust Declaration establishes the distribution of IBA assets upon the death of a 
Beneficiary. That paragraph contains Medicaid payback provisions, under which any amounts remaining in 
a sub-account after the Beneficiary’s death that are not retained by the MN-CPT must be paid to any state 
from which the Beneficiary received assistance, as required by 42 U.S.C. § 1396p(d)(4)(C)(iv). MTA §§ 
7.2(B), 7.4. However, the Trustee also retains part of the funds remaining in the Trust Beneficiary’s IBA as 
the Trust Remainder Share. MTA §§ 7.2(A), 7.3. The Trust Declaration establishes a formula to determine 
the amount to be paid into the Trust Remainder Share, depending on whether the funds remaining in the 
IBA are greater or less than the Medicaid Payback amount. MTA § 7.2(D). The Trust lets the Trustee pay 
certain administrative expenses before paying the state(s) back for any Medicaid expenses, but limits such 
administrative expenses to those allowed by SSA’s Program Operations Manual System (POMS). MTA § 
7.4(A)-(B). If any funds remain in the IBA after distributions into the Trust Remainder Share and Medicaid 
Payback amount, they are distributed to any beneficiaries listed in the Joinder Agreement. MTA §§7.2(C)-
(D), 7.5. If the Trust Beneficiary does not name any remainder beneficiaries, then any leftover funds are 
retained by the Trust. MTA § 7.2(C). Schedule C to the Joinder Agreement reiterates that the Trust will 
retain any leftover funds if the Trust Beneficiary does not name any remainder beneficiaries. Joinder 
Agreement (JA) at 3 (Schedule C). However, the Joinder Agreement’s introductory terms and conditions 
state that if the Trust Beneficiary does not name any remainder beneficiaries, any remaining assets will be 
distributed to the Beneficiary’s heirs at law as determined by state law.[8] JA at 1, term 6.  

The Trust Declaration states that it shall be irrevocable. MTA §§ 1.3, 3.3, 4.2, 8.1, 12.4, 13.2. The Trustee 
has the authority to amend or modify the terms of the Trust to comply with the intent of the Trust, comply 
with changes in applicable laws, and clarify ambiguities. MTA § 12.1. The Joinder Agreement also states 
that it is an irrevocable contract, and the Trust Beneficiary’s funding amount is irrevocably assigned to the 
Trust. JA at 1. The Trust is governed by Minnesota law and, where appropriate, federal law. MTA §§ 1.5, 
11.1, 13.1.  

The MTA also contains a savings clause which states that if any provision of the MTA is found invalid or 
unenforceable by a court of competent jurisdiction, it should have no impact on the validity of any other 
provisions of the MTA, and the remainder of the MTA shall be construed as if the invalid provision had 
never been included in the MTA. MTA § 13.9.  

DISCUSSION 

The Joinder Agreement appears to contemplate that a Trust Beneficiary funds the IBA with his or her own 
property. JA at 1. However, due to ambiguous language in the Trust Declaration, it is not entirely clear 
whether the MN-CPT allows third-party contributions to a beneficiary’s IBA.[9] As stated above, the Trust 
Declaration defines a “Grantor” as a Trust Beneficiary, the parent, grandparent, or legal guardian of a Trust 
Beneficiary, or any person or entity acting under court order or other legal authority, who contributes assets 
to a Trust Beneficiary’s IBA. MTA §§ 2.3, 13.12 (“Grantor”). It is unclear from this language whose assets 
are being contributed to the IBA, but one possible interpretation is that a parent, grandparent, or guardian 
could contribute his or her own assets to a beneficiary’s IBA.  

The term “Grantor” also applies, when applicable, to any person or entity who contributes his, her, or its 
own assets to the Trust for the sole benefit of a Trust Beneficiary. MTA §§ 2.3, 13.12 (“Grantor”). The 
phrase “to the Trust for the sole benefit of a Trust Beneficiary” is also ambiguous, and could suggest that 
the person or entity is contributing to an IBA since the Trust as a whole is not established for the sole 
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benefit of an individual Trust Beneficiary, while an IBA is. Compare MTA § 1.3 (CPT establishes and 
manages Trust for “benefit of Persons with Disabilities”) with MTA §§ 1.5 (assets are held in an IBA for 
each Trust Beneficiary for his or her sole benefit), 3.3(D) (CPT manages a Trust Beneficiary’s IBA solely 
for his or her benefit), 4.2 (contributed amount to a Trust Beneficiary’s IBA is to be used for his or her sole 
benefit). This interpretation is also consistent with MTA § 4.5, which discusses a grantor transferring 
additional property “to the Trust,” while also referring to a Joinder Agreement and a “Trust Beneficiary’s 
IBA.”  

Consequently, as the Trust Declaration is currently written, we believe that three possible types of IBAs 
could exist within the Trust: (1) an IBA that is funded solely by assets belonging to the Beneficiary (i.e., a 
self-settled sub-account); (2) an IBA that is funded solely by third-party assets; and (3) an IBA that is 
funded by a combination of funds from the Beneficiary and third party assets. The following discussion 
addresses each type separately.  

I. Self-Settled Sub-Account 

A. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201.D. As relevant here, an exception to this rule exists for trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203.D.1.  

Here, even if the Trust and sub-accounts are irrevocable, a self-settled Trust sub-account would be a 
resource under the statute, because payments could be made from the sub-account for the individual Trust 
Beneficiary’s benefit. MTA §§ 1.5, 6.1, 6.2; JA. Accordingly, we consider whether the Trust qualifies for 
the pooled trust exception. As discussed below, we do not believe that the MN-CPT satisfies all of the 
requirements for this exception. Consequently, a self-settled sub-account in the Trust would not be 
excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203.D.3. A non-profit association 
may employ the services of a for-profit entity, but the non-profit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225.D. For example, the non-profit association must be 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, 
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making day-to-day decisions regarding the health and well-being of the beneficiaries, and determining 
whether to make discretionary disbursements from the trust. POMS SI 01120.225.D, E.  

Here, CPT, a non-profit association, established and manages the MN-CPT. See MTA § 1.2. While some 
sections of the Trust Declaration appear to contemplate the possibility of a Trustee other than CPT, the 
Trust Declaration makes no provision for the appointment of any such Trustee.  

The Trustee has the authority to hire an independent investment advisory firm as the Investment Advisor to 
manage certain investment functions with respect to each IBA and Trust beneficiary. MTA § 2.5. Notably, 
there is no indication that the Investment Advisor must be a non-profit association. Moreover, the Trust 
Declaration contains ambiguous language regarding the Investment Advisor’s powers. For example, it 
states that “[t]he Non Profit, Trustee, and Investment Advisor shall perform their respective duties . . . to 
receive, hold, manage and control all income and principal in the IBAs and to do such other acts or things 
concerning the Trust as may be appropriate to effectuate the intent and purpose of the Trust.” MTA § 10.1. 
Similarly, it states:  

The Trustee and Investment Advisor, as appropriate, shall have the continuing, absolute, and discretionary 
power to deal with any property, real or personal, held in the Trust. The Trustee and Investment Advisor 
shall perform their respective duties . . . to receive, hold, administer, manage, invest, and control all the 
income and principal and to do such other acts or things concerning the Trust and Trust Beneficiary’s IBA.  

MTA § 11.1. It also states that the “Non Profit, Trustee, or Investment Advisor shall have the authority, 
within their scope of responsibility,” to perform a list of functions, but the listed functions only refer to the 
“Trustee.” MTA § 10.1. The language of these provisions is confusing, but could possibly suggest that 
some of the Trustee’s powers are shared with the Investment Advisor. Thus, it is not entirely clear whether 
the Trust Declaration allows the Investment Advisor, which could be a for-profit entity, to exercise core 
managerial duties. CPT should clarify this point in order to meet this requirement of the pooled trust 
exception.  

The Trustee also has the authority to hire and compensate attorneys, accountants, consultants, government 
benefit specialists, and other agents as may be necessary. MTA § 10.1(f). It is possible that the Trustee 
could hire for-profit entities for such positions. However, we believe that the language of the Trust 
Declaration, construed as a whole, indicates that CPT maintains ultimate managerial control over the Trust, 
as required by POMS SI 01120.225.D. For example, the Trust Declaration states that the Trustee retains 
oversight responsibility for the custody and investment of all funds contributed for the Trust Beneficiaries. 
MTA §§ 2.2, 10.1. The Trustee also retains “sole and absolute” discretion to approve or deny disbursement 
of funds to any Trust Beneficiary. MTA §§ 2.2, 4.4, 6.1.  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203.D.4. In addition, the trust must 
be able to provide an individual accounting for each individual. POMS SI 01120.203.D.4. The MN-CPT 
satisfies this requirement, as it maintains a separate IBA for each Trust Beneficiary, but for purposes of 
investments and management of funds, the Trustee pools the IBAs. MTA §§ 4.1, 9.1. Also, the Trustee, or 
its authorized agent, maintains records for each Trust IBA. MTA §§ 4.1, 9.1.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203.D.5. A trust is 
considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
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POMS SI 01120.201.F.1. The POMS states that an individual trust account does not meet the pooled trust 
exception if the trust account “provides a benefit to any other individual or entity during the disabled 
individual’s lifetime.” POMS SI 01120.203.D.5.  

Here, the Trust provides that all IBAs will be held for the sole benefit of the individual. See MTA §§ 1.5, 
3.3(D), 4.1-4.2, 6.1-6.2, 9.1; JA at 1. However, the Trust includes a defense clause which states that the 
Trustee has the sole discretion to decide whether the “costs and expenses of defending the Trust from any 
claim, demand, legal or equitable action, suit or proceeding” should be “(a) charged on a pro rata basis to 
all Trust Beneficiary IBAs; or (b) charged only against the IBAs of the affected Trust Beneficiaries.” MTA 
§ 10.6. In making that decision, the Trustee must consider whether the issue requiring defense affects a 
substantial number of Trust Beneficiaries so as to warrant allocation of expenses among all IBAs, or 
whether the issue affects only a single IBA or certain IBAs such that costs should be allocated only to such 
IBAs. Id. We have previously advised that pro-rata defense clauses do not comply with agency policy that 
accounts be held for the sole benefit of the individual, because they could allow the Trustee to use funds 
from beneficiary accounts even where that beneficiary is not affected by the claim, demand, action, suit, or 
proceeding. See POMS PS 01825.017 (PS 18-085) (trust should be clarified where it appeared that the trust 
allowed the use of a beneficiary’s assets for the cost of defending another sub-account); POMS PS 
01825.011 (PS 17-026, PS 16-172) (trust does not meet the sole benefit criteria if an account can be 
charged for legal fees even where the account is not affected by the legal action). In this case, we believe 
that the language permitting the allocation of defense costs on a pro-rata basis to all IBAs when the costs 
“affect a substantial number of Trust Beneficiary IBAs” is problematic. Because a “substantial” number of 
IBAs may be less than “all” IBAs, it is possible that IBAs that are not affected could be charged for a 
portion of the defense costs that only affect other beneficiaries’ IBAs. However, there is no requirement in 
the Trust Declaration that the Trustee determine that it would be in the best interest of an unaffected 
beneficiary (or beneficiaries) to share in the cost of defending the affected beneficiaries’ IBAs.This could 
run afoul of agency policy that accounts must be established for the sole benefit of the disabled individual. 
Therefore, the MTA’s defense clause should be modified or clarified accordingly.  

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203.D.5. An early termination clause is acceptable 
only if all of the following criteria are met: (1) the State(s) receives all amounts remaining in the trust up to 
an amount equal to the amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s); (2) after payment of allowable administrative expenses,[10] all remaining funds are 
distributed to the trust beneficiary; and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199.F.1. However, an early termination clause that solely allows for a 
transfer of the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled trust to another 
section 1917(d)(4)(C) qualifying pooled trust complies with SSA’s rules governing pooled trusts. See 
POMS SI 01120.199.F.2. In that case, the early termination clause must contain specific limiting language 
that precludes the early termination from resulting in disbursements other than to the secondary 42 U.S.C. § 
1396p(d)(4)(C) trust or to pay for allowable administrative expenses listed in POMS SI 01120.199.F.3 and 
SI 01120.201.F.4. See id.  

Here, the Trust Declaration allows for the transfer of funds between pooled trusts in accordance with 
POMS SI 01120.199.F.2. MTA § 6.5. The Trust also contains an early termination clause which meets the 
requirements of POMS SI 01120.199.F.1. MTA § 8.1. Therefore, the Trust’s early termination provisions 
appear to satisfy this requirement of the pooled trust exception.  

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(2), (d)(4)(C)(iii); POMS SI 01120.203.D.6. The MN-CPT does not appear to meet this 
requirement. The MTA states that an IBA is established when a Grantor executes a Joinder Agreement. 
MTA §§ 3.1, 3.3, 4.2. As indicated above, the MTA contains two definitions of “Grantor.” First, it defines 
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a grantor as a beneficiary, parent, grandparent, legal guardian, or any person or entity acting pursuant to a 
court order or other legal authority, who contributes assets to a beneficiary’s IBA. MTA §§ 2.3, 13.12 
(“Grantor”). This definition appropriately limits the individuals who may take action to establish an IBA to 
those permitted under the statute. However, the MTA’s second definition of grantor is problematic. The 
MN-CPT also allows a grantor to be “any person or entity that contributed his, her or its own assets to the 
Trust for the sole benefit of a Trust Beneficiary.” MTA §§ 2.3, 13.12 (“Grantor”). Thus, the second 
definition would potentially allow any individual, not just those permitted under the statute, to take action 
to establish an IBA, in contravention of the fourth requirement of the pooled trust exception. Consequently, 
in order to meet this requirement, CPT would need to specify that only the individuals permitted under the 
statute may execute a Joinder Agreement and establish an IBA.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) during his or her 
lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. This is known as the Medicaid payback 
requirement of the pooled trust exception.  

Here, the Trust includes provisions concerning termination upon death. MTA §§ 7.1-7.6. The Trust 
Declaration includes a specific formula under which the Trust retains a portion of any funds remaining in 
an IBA. MTA §§ 7.2, 7.3. The retention of such funds is permissible under the Medicaid payback 
requirement. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. The Trust Declaration also 
contains specific language for paying “an amount equal to the total amount of medical assistance paid on 
behalf of the Trust Beneficiary under a State(s) Medicaid plan(s) . . . to be paid to the State(s) Medicaid 
agency(ies),” to the extent that sufficient funds remain in the IBA at the time of the Trust Beneficiary’s 
death. MTA § 7.2(B), (D). Thus, the Trust contains the necessary language to satisfy the Medicaid payback 
requirement.  

For the reasons stated above, we believe that the MN-CPT does not meet the third and fourth requirements 
of the pooled trust exception. We also believe that ambiguous language in the MTA should be rewritten to 
make clear that the Trustee retains ultimate managerial control over the Trust. The MTA’s severability 
clause, MTA § 13.9, cannot cure these defects, because the POMS expressly disallows savings clauses. 
POMS SI 01120.227.D.1. When considering a special needs trust, “the trust must meet all of the criteria set 
forth in [POMS] SI 01120.199 through SI 01120.203 and SI 01120.225, without regard to the present of a 
null and void clause.” Id. The POMS defines “null and void clause” to encompass all savings clauses, even 
if they do not actually use the phrase “null and void.” POMS SI 01120.227.B. The POMS clearly states that 
“a null and void clause does not cure an otherwise defective trust instrument,” and “cannot overcome 
missing or conflicting trust provisions.” POMS SI 01120.227.D (emphasis in original).  

B. Regular Resource Rules 

Even if the MN-CPT cures the defects described above so that it meets the pooled trust exception, the 
regular resource counting rules in POMS SI 01120.200 still apply to determine whether a self-settled IBA 
would be counted as a resource. See 42 U.S.C. § 1382b(e)(1); POMS SI 01120.203.D.1. Pursuant to POMS 
SI 01120.200.D.1.a, trust principal will count as a resource if the beneficiary either: (a) has the legal 
authority to revoke or terminate the trust and then use the funds to meet his or her food or shelter needs; or 
(b) can direct use of the trust principal for his or her support and maintenance under the terms of the trust. 
Additionally, if the beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. 
Id.  

Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, 
Minnesota. See POMS SI 01120.200.D.2. The Trust states that it is irrevocable, and that any IBA becomes 
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irrevocable as soon as CPT or the Trustee accepts the Joinder Agreement, required documents, and the 
contributed amount. MTA §§ 1.3, 3.3, 4.2. The Joinder Agreement reiterates that it is irrevocable. JA at 1. 
However, Minnesota follows the rule that even an irrevocable trust can be revoked if the grantor and all 
beneficiaries agree. Minn. Stat. § 501C.0411(a) (noncharitable irrevocable trust may be modified or 
terminated upon consent of the settlor and all beneficiaries); Presbytery of the Twin Cities Area v. Eden 
Prairie Presbyterian Church, Inc., No. A16-0945, 2017 WL 1436050, at *7 (Minn. Ct. App. Apr. 24, 2017) 
(citing In re Scholl, 297 N.W.2d 282, 284 (Minn. 1980)). Therefore, if the grantor were the sole beneficiary 
of the IBA, he or she could revoke the IBA unilaterally and gain access to its assets. See Restatement 
(Third) of Trusts § 65 Reporter’s Notes (2003) (if grantor is also sole beneficiary of a trust, trust is 
considered revocable regardless of contrary language in the trust); POMS SI 01120.200.D.3, SI 
CHI01120.200.C. However, if the trust names a residual beneficiary or beneficiaries to receive the benefit 
of the trust interest after a specific event—usually the death of the primary beneficiary—then the trust is 
irrevocable, because the primary beneficiary could not unilaterally revoke the trust; rather, he or she would 
need the consent of the residual beneficiary or beneficiaries. See POMS SI CHI01120.200.C. Here, the 
grantor of a self-settled IBA is not the sole beneficiary. The Trust is a remainder beneficiary for each IBA, 
since the Trust retains some portion of any remaining funds on the death of the beneficiary. MTA § 7.2. 
The Trust also creates remainder interests in any remainder beneficiaries designated by the beneficiary in 
the Joinder Agreement. MTA §§ 7.2(C), 7.5(B); JA at 3 (Schedule C). Thus, there is at least one residual 
beneficiary and, consequently, a self-settled IBA is not revocable.  

Nor can the Beneficiary direct the use of trust assets. Specifically, the Trust Declaration provides that Trust 
assets are not available to any Trust Beneficiary, and that a Trust Beneficiary has no right to demand a 
distribution for his or her own support or maintenance. MTA §§ 6.1(C), 9.8. In addition, the Trustee, in its 
sole discretion, may make any payments under the Trust for the supplemental needs of each Trust 
Beneficiary. MTA §§ 4.4, 6.1.  

Finally, the Trust Beneficiary cannot sell his or her beneficial interest in the Trust. The Trust Declaration 
contains a spendthrift provision that bars a Trust Beneficiary from assigning his or her interest in the Trust 
principal or income; prohibits attachment or compelled distribution of any part of the Trust principal or 
income by any creditor of a Trust Beneficiary; and ensures that a Trust Beneficiary’s interest in the Trust 
shall not be subject to a taking by legal or equitable proceedings by any creditor. MTA § 9.9. Minnesota 
generally recognizes the validity of spendthrift clauses in trusts. Minn. Stat. Ann. § 501C.0502. However, 
under Minnesota law, even if an irrevocable trust has a spendthrift provision, a “creditor or assignee of the 
settlor may reach the maximum amount that can be distributed to or for the settlor’s benefit.” Minn. Stat. 
Ann. § 501C.0505(2). Nevertheless, we believe this provision is best read to apply only to assignees who 
are creditors of secured interests in the property, rather than a purchaser to whom property has been 
transferred for fair market value. We believe that Minnesota would likely follow the Restatement (Third) of 
Trusts, which provides that in the case of a self-settled discretionary trust, this rule generally applies only to 
the settlor-beneficiary’s creditors and not to transferees (i.e. , purchasers). See Restatement (Third) of 
Trusts § 60, cmt. f; see also Minn. Stat. Ann. § 501C.0106 (common law of trusts supplement Minnesota 
Trust Code).  

Consequently, a self-settled sub-account in the Trust would not constitute a resource under the agency’s 
regular resource rules.  

II. Third-Party Sub-Accounts 

As noted above, it appears that the Trust, as currently written, may permit at least parents, grandparents, 
and legal guardians, and possibly other third parties, to contribute their assets to a beneficiary’s IBA. MTA 
§§ 2.3, 13.12 (“Grantor”). In the case of an IBA established solely with the assets of a third party, the 
regular resource rules set forth in POMS SI 01120.200 apply to determine whether the assets in the Trust 
are a resource.  

As with a self-settled IBA, a third-party IBA would not be a resource under the regular resource rules. First, 
the Trust does not permit the Trust Beneficiary to terminate his or her IBA. See MTA § 8.1. Second, as 
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discussed above, the Trust contains no provision allowing the Trust Beneficiary to direct the use of trust 
principal for his or her support or maintenance. Finally, with respect to a beneficiary’s power to otherwise 
sell his or her beneficial interest in the Trust, as noted above, the Trust contains a spendthrift provision, 
MTA § 9.9, which Minnesota fully recognizes in third-party trusts. See Minn. Stat. Ann. § 501C.0502. 
Thus, the spendthrift provision would prevent the beneficiary from selling his or her interest in the Trust. 
See POMS SI 01120.200.B.13. Accordingly, neither the principal nor the beneficial interest in a third-party 
IBA would be considered a resource to the Trust Beneficiary.  

III. Commingled Sub-Accounts 

It appears possible for an IBA to contain assets attributable to both the beneficiary and one or more third 
parties. Agency policy provides that, in the case of a commingled trust established on or after January 1, 
2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules apply 
to the portion of the commingled trust attributable to the assets of third parties, and the statutory resource 
rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.200.A.1.b, SI 01120.201.C.2.c.  

Here, in the event that an IBA in the Trust receives any contributions from a third party, the portion of the 
IBA attributable to the assets of the third party would not be a resource under the regular resource rules, as 
discussed in Section II above. However, with respect to the portion of the IBA attributable to the assets of 
the grantor-beneficiary, that portion would be considered a resource under the Act based on the defects 
discussed in Section I above.  

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the MN-CPT does not meet 
all of the requirements for an exception to resource counting under 42 U.S.C. § 1396p(d)(4)(C). Third-party 
sub-accounts would not count as a resource under the regular resource counting rules, nor would third-party 
assets in a commingled sub-account.  

------------------------------------------------------------------------------------------------------------ 

Pooled Trust Management Provisions 
The Trust Must be Established and Managed by a Non-Profit Association 

PS 01825.002 Alaska 
C. PS 19-097 Analysis of whether the J~ Irrevocable Asset Trust, which is 
established by Alaska’s Office of Public Advocacy, qualifies as a pooled trust 
under 42 U.S.C. § 1396p(d)(4)(C)  

Date: August 8, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether a pooled trust sub-account qualifies as a 
pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. The RCC concludes that it does 
and therefore must be evaluated under POMS SI 01120.200 to determine if it is a countable resource for 
Supplemental Security Income (SSI) purposes.  
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2. Opinion  

QUESTION PRESENTED 

Does the J~ Irrevocable Pooled Asset Trust, First Restatement (“J~ Trust”), qualify as a pooled trust under 
42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D, such that the trust must be evaluated under POMS 
SI 01120.200 to determine if it is a countable resource for Supplemental Security Income (“SSI”) 
purposes?  

BRIEF ANSWER 

Yes, the J~ Trust qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. 
Because the J~ Trust is a qualifying pooled trust, it must be evaluated under POMS SI 01120.200 to 
determine if it is a countable resource.  

SUMMARY OF FACTS 

On April XX, 2019, J~’s court appointed guardian, V~, Public Guardian for the Office of Public Advocacy 
(OPA), executed the First Restatement of the J~ Trust. J~ Trust, at 18. OPA settled and is Trustee of the J~ 
Trust. J~ Trust, §§ 1.01 – 1.02. The trust was originally settled on August XX, 2017, and was restated in 
2019 to comply with Social Security requirements. J~ Trust, § 1.01. The J~ Trust was created with the 
purpose of qualifying as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). J~ Trust, § 3.01.  

ANALYSIS 

A. To be a qualifying pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. § 1382(a)(1)(B) & (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
01110.003(A). Under 42 U.S.C. § 1382b(e), a trust is a resource unless it meets certain requirements, 
including those articulated in § 1396p(d)(4)(C). Trusts that meet the requirements of 42 U.S.C. § 
1396p(d)(4)(C) are considered to be qualifying pooled trusts.[8] 

First, to be a qualifying pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 
U.S.C. § 1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and 
managed by a nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. 
Third, the association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for 
purposes of investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 
1396p(d)(4)(C)(ii); accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for 
the benefit of the individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 
01120.203.D.5. Fifth, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6. Sixth, and finally, “[t]o the extent that amounts remaining in the beneficiary’s 
account upon the death of the beneficiary are not retained by the trust, the trust pays to the State from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State plan . . ..” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 
01120.203.D.8.  

A trust that qualifies as a pooled trust must still be evaluated under POMS SI 01120.200 to determine if it is 
a countable resource for SSI purposes.  

B. The J~ Trust qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). 
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a. Disabled Individual  

To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes . . . as of the date on which the trust account’s resource status could 
affect the individual’s SSI eligibility”).  

That requirement is satisfied here. According to the Office of the Regional Commissioner, Mr. J~ is a 
disabled adult. Moreover, the trust was established with Mr. J~’s own assets. J~ Trust, §§ 1.03, 2.01.  

b. Established and Managed by a Nonprofit Association  

Next, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”).  

Congress did not define “non-profit association” when it enacted the pooled trust provision at 42 U.S.C. § 
1396p(d)(4)(C) in 1993, and it has not since amended the statute to provide such a definition. Omnibus 
Budget Reconciliation Act of 1993, Pub. L. No. 103-66, § 13611 (1993); see 42 U.S.C. § 1396p(h) 
(defining terms, but not non-profit association, for the purpose of 42 U.S.C. § 1396p). Thus, we look to 
state law to define “non-profit” association. Fed. Election Comm'n v. Nat'l Right to Work Comm., 459 U.S. 
197, 205 (1982).  

OPA established and is Trustee of the J~ Trust. J~ Trust, § 1.01. OPA is an Alaska state governmental body 
charged with providing guardian services to state residents. Alaska Stat. Ann. § 44.21.410(a). Under Alaska 
law, governmental bodies charged with providing guardian services to state residents are “nonprofit 
associations” when establishing and managing pooled trusts. Alaska Admin. Code tit. 7, § 100.614(b). OPA 
is accordingly a nonprofit association within the meaning of 42 U.S.C. § 1396p(d)(4)(C)(i).  

c. Separate Accounts, Pooled for Investing  

To be a qualifying pooled trust, the trust must maintain a separate account for each beneficiary. 42 U.S.C. § 
1396p(d)(4)(C)(ii); see also POMS SI 01120.203.D.4. “[F]or purposes of investment and management of 
funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii). However, “[t]he trust must be able to 
provide an individual accounting for each individual.” POMS SI 01120.203.D.4.  

The J~ Trust meets this requirement. According to the trust documentation, “a separate account is 
maintained” for Mr. J~. J~ Trust, § 3.01. Although the trust is not required to provide full accountings to 
Mr. J~, it must “make available for inspection to the Beneficiary . . . copies of quarterly statements setting 
forth income and expenditures, including fees and costs charged.” J~ Trust, § 7.09.  

The J~ Trust satisfies the third requirement for qualifying pooled trusts. 

d. Established for the Sole Benefit of the Disabled Individual  

The next requirement for the pooled trust exception is that the trust account is “established solely for the 
benefit of the individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 
01120.203.D.5 (trust “must be established for the sole benefit of the disabled individual”). The statute does 
not provide guidance on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining 
this term). But the POMS explains that a trust is “established for the sole benefit of an individual” when it 
“benefits no one but that individual, whether at the time the trust is established or at any time for the 
remainder of the individual’s life.” POMS SI 01120.201.F.1.  
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The J~ Trust states that Mr. J~ is the “sole beneficiary” of the trust and that disbursements from the trust 
may only be made for Mr. J~’s benefit. J~ Trust, §§ 1.02, 3.01. Moreover, the trustee may distribute 
income and principal only “for Beneficiary’s benefit” and must consider the needs of the beneficiary when 
making distributions. J~ Trust, §§ 5.01 – 5.02, 6.01 – 6.05.  

The J~ Trust includes an early termination provision that accounts for a scenario where the trust terminates 
prior to the death of the beneficiary. J~ Trust, § 8.01(b). An early termination provision is allowable under 
the pooled-trust exception so long as three criteria are met: (1) “[u]pon early termination (i.e., termination 
prior to the death of the beneficiary), the State(s), as primary assignee, would receive all amounts 
remaining in the trust at the time of termination up to an amount equal to the total amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s);” (2) “[o]ther than payment for 
those expenses [for taxes, reasonable fees, and administrative expenses], no entity other than the trust 
beneficiary may benefit from the early termination (i.e., after reimbursement to the State(s), all remaining 
funds are disbursed to the trust beneficiary);” and (3) “[t]he early termination clause gives the power to 
terminate to someone other than the trust beneficiary.” POMS SI 01120.199.F.1 (bold in original). The trust 
may pay taxes, reasonable fees, and administrative expenses before reimbursing any state(s) for medical 
assistance. POMS SI 01120.199.F.3.  

The J~ Trust satisfies these criteria. Specifically, the J~ Trust provides that, upon early termination, the 
trustee shall pay all reasonable administrative expenses permitted under POMS SI 01120.199, and then 
reimburse “Alaska (and/or any other state) for any Medicaid benefits paid on Beneficiary’s behalf in 
proportion to Medicaid benefits paid by each state and the then-existing balance” in the trust. J~ Trust, § 
8.01(c)-(d). Moreover, other than paying Medicaid reimbursements, taxes, and administrative expenses, 
“no entity or person other than the Beneficiary may benefit from the early termination of the trust.” J~ 
Trust, § 8.01(b). These provisions satisfy the first two criteria of POMS SI 01120.199.F.1. Finally, the third 
criteria of POMS SI 01120.199.F.1 is satisfied because the J~ Trust does not provide the power to terminate 
the Trust to the beneficiary. See J~ Trust, § 8.01(b). (“Under no circumstances . . . may the Beneficiary 
have the power to terminate the trust.”).  

The J~ Trust satisfies the fourth requirement for qualifying pooled trusts. 

e. Established Through the Actions of the Individual, Parent, Grandparent, Legal 
Guardian, or Court  

To qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6.  

V~ established the J~ Trust as Mr. J~’s court appointed guardian. J~ Trust, at 18. The J~ Trust thus meets 
the fifth requirement.  

f. Remaining Amounts Paid to the State  

Sixth, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 
are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 
amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State 
plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8. The trust must pay back any states 
that provide Medicaid assistance, and not limit repayment to any particular State. POMS SI 01120.203.D.8. 
If the Trust “does not have sufficient funds upon the beneficiary’s death to reimburse in full each State that 
provided medical assistance, the trust may reimburse the States on a pro-rata or proportional basis.” POMS 
SI 01120.203.D.8. The trust may pay certain taxes and reasonable fees for administration of the trust estate 
prior to reimbursing states for medical assistance. POMS SI 01120.203.E.1.  
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The J~ Trust satisfies this requirement. Upon the beneficiary’s death, the trustee shall pay all reasonable 
administrative expenses permitted under POMS SI 01120.199, and then reimburse “Alaska (and/or any 
other state) for any Medicaid benefits paid on Beneficiary’s behalf in proportion to Medicaid benefits paid 
by each state and the then-existing balance” in the trust. J~ Trust, § 8.01(c)-(d).  

The J~ Trust’s provision to reimburse States for Medicaid payments made on behalf of the beneficiary 
comports with the statute and POMS. See 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. 
Accordingly, the J~ Trust satisfies the last requirement.  

CONCLUSION 

The J~ Trust qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. 
Accordingly, the J~ Trust must be evaluated under POMS SI 01120.200 to determine if it is a countable 
resource.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.037 North Dakota     TN 173 (02-20) 
A. PS 20-223 Lutheran Social Service of Minnesota’s North Dakota Self-Settled 
Pooled Trust  

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the Lutheran Social Service of Minnesota’s 
North Dakota Self-Settled Pooled Trust (“Trust”) and Joinder Agreement comply with the requirements for 
a pooled trust exception under section 1917(d)(4)(C) of the Social Security Act (Act). In a previous opinion 
(PS 18-102), the RCC concluded that the Trust allows for the Trust Fund Manager (potentially a for-profit 
entity) to have excess managerial authority. Further, the Joinder Agreement does not conform to the Trust 
Agreement. These defects were cured effective with an August 1, 2019 amendment and the trust now 
satisfies the requirements of the pooled trust exception. In addition, and unlike the Joinder Agreement 
previously reviewed, the revised Joinder Agreement appears to properly conform to the Amended Trust.  

2. Opinion  

 Question Presented 

You asked us to review Lutheran Social Service of Minnesota’s North Dakota Self-Settled Pooled Trust, as 
amended and restated on August 1, 2019 (the “Amended Trust”), and Joinder Agreement to determine if 
they remedy the deficiencies in the Trust such that the Trust now conforms to section 1917(d)(4)(C) of the 
Social Security Act (the “pooled trust exception”).   

Short Answer 

We have determined that the Amended Trust and Joinder Agreement remedy the deficiencies identified in 
our earlier opinion.  

Background 

We previously reviewed Lutheran Social Service of Minnesota’s North Dakota Self-Settled Pooled Trust 
(the “Trust”) to determine whether it conformed to the pooled trust exception. We determined that the Trust 
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did not conform to our requirements for the following reason: Although it was established by a nonprofit 
corporation, the Trust agreement provided insufficient limitations on the Trustee’s delegation of authority, 
which would allow a Trust Fund Manager to have broad authority over trust assets and investment 
decisions without ensuring sufficient oversight by the Trustee . We also noted that the signed Joinder 
Agreement that we reviewed did not conform to the Trust agreement. See Memorandum from OGC Region 
VIII to SSI Program Specialist, Center for Disability and Program Support, Region V, Lutheran Social 
Service of Minnesota’s North Dakota Self-Settled Pooled Trust (June 8, 2018).  

Lutheran Social Service of Minnesota has subsequently submitted an amended and restated Trust, effective 
August 1, 2019, and also provided an updated Joinder Agreement.  

Discussion 

The Restated Trust Meets the Pooled Trust Exception Under 42 U.S.C. § 1396p(d)(4)(C) 

As we previously advised, irrevocable trusts created after January 1, 2000, that are established with the 
assets of an individual by means other than transfer by a will are considered to be a resource of that 
individual for SSI eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A). The purpose of the trust, the 
discretion of the trustee, and restrictions on distributions will not affect its status as a resource. See id. at § 
1382b(e)(2)(C). There is an exception to this general rule for trusts that are established pursuant to the 
provisions of § 1917(d)(4)(C) of the Act, commonly known as the pooled trust exception. See 42 U.S.C. § 
1396p(d)(4)(C). For this exception to apply, the pooled trust must satisfy certain requirements:  

1. The trust must be established and maintained by a non-profit association; 
2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 

accounts for purposes of investing and managing the trust;  
3. Accounts in the trust must be established solely for the benefit of the disabled individual; 
4. The sub-account at issue must be established by the individual, a parent, a grandparent, a legal 

guardian, or a court; and  
5. The trust must provide that, to the extent that amounts remaining in the beneficiary’s sub-account 

upon the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts 
remaining in the trust upon the death of the individual up to an amount equal to the total medical 
assistance paid on behalf of the individual under the state Medicaid plans.  

See id.; POMS SI 01120.203(B)(2).  

In this case, we previously determined that the Trust failed to meet the first requirement. 

The Trust Must Be Established and Maintained by a Nonprofit Association 

We advised that the original Trust ran afoul of this requirement because it appeared to provide a Trust Fund 
Manager with authority exceeding the limits set forth in POMS SI 01120.225. In particular, Article 8.04 of 
the Trust seemed to impermissibly allow the Trust Fund Manager to determine the amount of the Trust 
corpus to invest. Moreover, the provision allowing the Trustee to delegate such powers and duties to the 
Trust Fund Manager as it saw fit was overly broad. See Art. 7.03(f). For the pooled trust exception to 
apply, the Trustee must retain ultimate managerial control over the Trust, and certain responsibilities may 
not be delegated. See POMS SI 01120.225(D).  

The Amended Trust now appears to comply with this requirement. Under the Amended Trust, the Trustee 
may rely on the services of an “Investment Firm,” but it now makes clear that the Investment Firm operates 
under the direction and overall management of the Trustee. See, e.g.,Art. 1.01(M), 4.01, 7.03(f), 8.01, 8.04. 
In particular, Articles 7.03(f) and 8.04 have both been revised to clearly indicate that the Trustee maintains 
ultimate managerial control over the Trust, including such responsibilities as determining the amount of the 
Trust corpus to invest.  
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With these changes, the Investment Firm no longer appears to have authority exceeding the limits outlined 
in POMS SI 01120.225.[1] 

Conclusion 

We conclude that the Amended Trust has corrected the deficiency previously identified and now satisfies 
the requirements of the pooled trust exception. In addition, and unlike the Joinder Agreement previously 
reviewed, the revised Joinder Agreement appears to properly conform to the Amended Trust.  

----------------------------------------------------------------------------------------------------------- 

PS 01825.037 North Dakota 

B. PS 18-102 Lutheran Social Service of Minnesota’s North Dakota Self-Settled 
Pooled Trust  

Date: June 8, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the Lutheran Social Service of Minnesota’s 
North Dakota Self-Settled Pooled Trust (“Trust”) and Joinder Agreement comply with the requirements for 
a pooled trust exception under section 1917(d)(4)(C) of the Social Security Act (Act). The RCC concludes 
that the Trust allows for the Trust Fund Manager (potentially a for-profit entity) to have excess managerial 
authority. Further, the Joinder Agreement does not conform to the Trust Agreement. Therefore, the Trust 
does not meet the pooled trust exception, and trust sub-accounts are countable resources.  

2. Opinion  

Question 

You asked us to determine whether the Lutheran Social Service of Minnesota’s North Dakota Self-Settled 
Pooled Trust (“Trust”) and Joinder Agreement conform to the pooled trust exception at 42 U.S.C. § 
1382c(a)(3).  

Short Answer 

The Trust does not meet the pooled trust exception to counting assets in the Trust sub-accounts as resources 
because the Trust provides a Trust Fund Manager with the authority to invest funds without proper 
oversight by the Trustee. We also note that the Joinder Agreement does not appear to conform to the Trust 
Agreement. But if the Trust were amended to satisfy the pooled trust exception, and if the Joinder 
Agreement were revised to correspond to the Trust Agreement — and assuming no other changes were 
made — beneficiary sub-accounts would not be countable as resources under the regular resource counting 
rules.  

Background 
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a. Definitions, Establishment, and Purpose  

A Minnesota nonprofit corporation, Lutheran Social Service of Minnesota (“LSS”), established the Trust in 
2016. See Trust, Preamble. The purpose of the Trust is to provide supplemental care and special needs 
assistance to “Beneficiaries,” i.e., disabled persons as defined in the Social Security Act who have sub-
accounts established with the Trust. See Art. 1.01(b), 2.01. The Trust defines “supplemental care” and 
“special needs” as “care that is not otherwise provided, or needs that are not met, by any Public Benefits or 
Government Assistance that might be otherwise available to any Beneficiary.” See Art. 1.01(f). The 
Trustee can make distributions to cover medical and dental treatment; supplemental care; expenditures for 
travel and companionship by a personal care attendant; and other expenditures that the Trustee deems 
advisable to improve the Beneficiary’s quality of life. See Art. 5.03.  

A “Grantor” is defined as a parent, grandparent, legal guardian of a Beneficiary, legal conservator of a 
Beneficiary, or court using the Beneficiary’s funds to establish a sub-account. See Art. 1.01(d). LSS 
maintains a separate sub-account for each Beneficiary, but the Trust sub-accounts are pooled for the 
purpose of investing and managing the funds. Art. 1.01(h), 4.01.  

b. Amendment, Termination, and Distribution of Assets upon Termination  

The Trust is irrevocable upon execution of the Joinder Agreement by the Grantor and Trustee and funding 
of a sub-account for a Beneficiary. Art. 1.04, 3.02. But the Trust may be amended to “effectuate its 
purposes and intent” or to conform the Trust to rules, regulations, or legislative changes related to 42 
U.S.C. § 1396p or related statutes. Art. 1.05. Notice of any proposed amendments is to be provided to the 
North Dakota Department of Human Services and SSA. Art. 1.05.  

A Trust sub-account shall be terminated in three situations: (1) the death of the Beneficiary of the sub-
account, (2) the sub-account balance reaches $0.00, or (3) the Trustee determines that continuation of a 
sub-account is not in the best interests of the sub-account Beneficiary because the assets are at such a level 
as to make continued administration of the sub-account financially burdensome and uneconomical. Art. 
6.01.  

If a sub-account with remaining assets is terminated, those assets will first be used for “payment of 
reasonable expenses and administration fees,” and then distributed as follows: (1) reimbursement for 
services by the State of North Dakota or any other state that provided medical assistance benefits to the 
Beneficiary; (2) to pay any taxes due from the sub-account to the state(s) or federal government because of 
the death of the Beneficiary, as authorized by POMS SI 01120.203(B)(3)(a) and any applicable federal or 
state laws; and (3) to the Beneficiary, if surviving, or otherwise as directed by the Grantor in the Joinder 
Agreement. Art. 6.02.  

c. Spendthrift Provision  

The Trust is a spendthrift trust. Art. 2.04. No Beneficiary has the power to sell, assign, transfer, encumber, 
or in any other manner to anticipate or dispose of their interest in the Trust or any sub-account. Art. 2.04. 
The Trust, and its sub-accounts, are not subject to garnishment, attachment, or other legal process by a 
Beneficiary’s creditors. Art. 2.04. No Beneficiary may compel a disbursement from the Trust. Art. 2.04.  

d. Governing Law  

The Trust is governed by North Dakota law. Art. 9.02. 
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e. Joinder Agreement  

The Trust is effective as to a Beneficiary upon: (1) execution of a Joinder Agreement by a Grantor and the 
Trustee, and (2) the Grantor’s delivery of cash or property to the Trust, and the Trust Funds Manager’s 
acceptance of that cash or property. Art. 3.02. The Trust is irrevocable upon delivery and acceptance of 
assets, and the Grantor releases all rights in, control of, and interest in the assets. Art. 3.02.  

Discussion 

f. The Master Trust Does Not Meet the Pooled Trust Exception Under 42 U.S.C. § 
1396p(d)(4)(C)  

In general, irrevocable trusts created after January 1, 2000, that are established with the assets of an 
individual by means other than transfer by a will are considered to be a resource of that individual for SSI 
eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A). The purpose of the trust, the discretion of the trustee, 
and restrictions on distributions will not affect its status as a resource. See id. at § 1382b(e)(2)(C). There is 
an exception to this general rule for trusts that are established pursuant to the provisions of § 1917(d)(4)(C) 
of the Act, commonly known as the pooled trust exception. See 42 U.S.C. § 1396p(d)(4)(C). For this 
exception to apply, the pooled trust must satisfy certain requirements:  

1. The trust must be established and maintained by a non-profit association; 

2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 
accounts for purposes of investing and managing the trust;  

3. Accounts in the trust must be established solely for the benefit of the disabled individual;  

4. Accounts must be established by the individual, a parent, a grandparent, a legal guardian, or a court; and  

5. The trust must provide that, to the extent that amounts remaining in the beneficiary’s sub-account upon 
the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts remaining in 
the trust upon the death of the individual up to an amount equal to the total medical assistance paid on 
behalf of the individual under the state Medicaid plans.  

See id.; POMS SI 01120.203(B)(2). As discussed below, the Trust does not meet the first pooled trust 
requirement.  

i. The Trust Is Established and Maintained by a Nonprofit Association, But It Potentially Provides Excess 
Authority to a Trust Fund Manager  

The Trust was established by LSS, a Minnesota nonprofit corporation, and the Trust agreement states that 
any successor Trustee must be another nonprofit corporation. Art. 7.02. But the Trust also provides that the 
Trustee can employ a “Trust Fund Manager” and other agents and can “delegate to them such of the rights, 
powers, and duties herein conferred upon the Trustee as the Trustee deems proper.” Art. 7.03(f). The Trust 
Fund Manager is specifically given the authority “to receive, hold, manage, and control all the income 
arising from such Trust and the corpus thereof and to do such other acts or things concerning the Trust as 
may be advisable.” Art. 8.04.  

Because the Trust provides that the Trust Fund Manager must be a bank or trust company, we assume that 
it is a for-profit entity. See Art. 1.01(m). Pursuant to POMS SI 01120.225(D), a nonprofit corporation may 
employ the services of a for-profit entity, but the nonprofit corporation must maintains ultimate managerial 
control over the Trust. For example, the nonprofit must remain responsible for determining the amount of 
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the trust corpus to invest, removing or replacing the trustee, and making the day-to-day decisions regarding 
the health and well-being of the pooled trust beneficiaries. See id.  

It appears that the Trust provides the Trust Fund Manager with authority exceeding the limits set forth in 
POMS SI 01120.225. In particular, Article 8.04 of the Trust seems to impermissibly allow the Trust Fund 
Manager to determine the amount of the Trust corpus to invest. Moreover, the provision allowing the 
Trustee to delegate such powers and duties to the Trust Fund Manager as it sees fit is overly broad. See Art. 
7.03(f). As noted above, for the pooled trust exception to apply, the Trustee must retain ultimate managerial 
control over the Trust, and certain responsibilities may not be delegated. See POMS SI 01120.225(D).  

ii. Separate Sub-Accounts Are Maintained 

Consistent with the second requirement, each Beneficiary has a separate sub-account, which is then pooled 
for purposes of investing and managing the funds. Art. 4.01.  

iii. The Trust Satisfies the Requirement that Accounts Be Established Solely for the Benefit of the Disabled 
Individual  

Each beneficiary’s sub-account must be established for the sole benefit of the disabled individual in order 
to meet the third requirement. See POMS SI 01120.203(B)(2)(a), (e). The sub-account cannot benefit any 
other individual or entity during the disabled individual’s lifetime or allow for termination of the account 
prior to the individual’s death and payment of the corpus to another individual or entity. Id. Exceptions are 
permitted for certain administrative expenses and payments to a third party for goods, services, and limited 
travel expenses. POMS SI 01120.201(F)(2)(b)-(c).  

In the event that a trust can be terminated during a beneficiary’s lifetime, the trust must provide that:  

1) Upon early termination, the trust must reimburse the state(s) in an amount equal to the total amount of 
medical assistance paid under state Medicaid plan(s);  

2) After reimbursement to the state(s) and payment of allowed expenses, all remaining funds must be given 
to the trust beneficiary; and  

3) The early termination power is provided to someone other than the trust beneficiary. 

POMS SI 01120.199(F). Here, the Trust only allows for early termination if (a) the sub-account balance 
reaches zero dollars or (b) if, in the Trustee’s sole and absolute discretion, continuation of the sub-account 
would not be in the best interests of the Beneficiary because the sub-account’s “assets are at such a level as 
[to] make continued administration of the Sub-Account financially burdensome and uneconomical.” Art. 
6.01. Under the first scenario, the above criteria are moot because there would be no remaining funds in the 
sub-account. In any event, the Trust’s early termination provisions appear to comply with POMS SI 
01120.199(F). The Trust’s provision for disposition of assets upon termination of a sub-account only 
allows for the payment of “reasonable expenses and administration fees” prior to state Medicaid payback. 
Art. 6.02. That appears to be consistent with the POMS, which allow for “[r]easonable fees and 
administrative expenses associated with the termination of the Trust” prior to reimbursement of medical 
assistance to the State(s). POMS SI 01120.199(F)(3). Further, following Medicaid payback, the balance of 
the remaining assets are to be distributed to the Beneficiary.[2] 

See Art. 6.02(c). The Trust’s early termination provisions are thus acceptable.  

In addition, the Trust does not contemplate any other impermissible payments or benefits to third parties. 
The Trust states that sub-accounts are for the “sole benefit” of the Beneficiary, and it does not otherwise 
provide for improper distributions. See Art. 1.01(h), 5.03, 5.04.  
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iv. The Trust Properly Provides that Individuals Authorized by Statute May Establish a Sub-Account  

To meet the fourth requirement, the accounts in the Trust must be established by a parent, grandparent, 
legal guardian of an individual, individual himself, or by a court. See 42 U.S.C. § 1396p(d)(4)(C); see also 
POMS SI 01120.203(B)(2)(f). The Trust properly limits the establishment of a Trust sub-account to these 
individuals/entities. See Art. 1.01(d). All sub-accounts will thus satisfy this requirement of the pooled trust 
exception.  

v. The Trust Properly Provides for Medicaid Reimbursement 

The Trust satisfies the fifth requirement because it contains specific language providing that, upon the 
death of a Beneficiary, the Trust shall first be subject to claims for reimbursement from the State of North 
Dakota or any other state that provided medical assistance benefits to the Beneficiary. Art. 6.02. The Trust 
does not limit payment to any particular state or time-period. See id.; see also POMS SI 
01120.203(B)(2)(g).  

While the Trust allows for payment of “reasonable expenses and administration fees” prior to State 
Medicaid payback, POMS SI 01120.203(B)(3) expressly provides that “[r]easonable fees for administration 
of the trust estate” are “[a]llowable administrative expenses” excepted from the requirement that states that 
provided Medicaid have the first right of reimbursement. Art. 6.02; see also POMS SI 01120.203(B)(2)(g). 
The Trust does not provide any additional detail as to what expenses and administration fees it would 
consider “reasonable,” but it does state its intent to “conform with all the requirements of 42 U.S.C. § 
1396p and/or related laws and regulations . . . pertaining to reimbursements to States for Government 
Assistance provided on behalf of such Beneficiary.” Art. 6.02. Given the Trust’s stated intent, as well as the 
fact that it does not expressly allow for the payment of any prohibited expenses prior to state Medicaid 
payback, we believe this Trust language is acceptable.[3] 

g. Assuming the Trust Was Amended to Comply with 42 U.S.C. § 1396p(d)(4)(C), the 
Sub-Account Would Not Be a Resource Under the Regular Resource Counting Rules  

Even if the Trust is amended to address the issue noted above, the sub-accounts must still be evaluated 
under the regular resource rules. See POMS SI 01120.203(B)(1)(A); POMS SI 01120.200. Pursuant to the 
Joinder Agreement, the sub-account will be funded by the beneficiary. See Joinder Agreement ¶¶ B-C. SSA 
applies the regular resource rules to determine whether a trust that is established with a beneficiary’s own 
assets is a resource. See POMS SI 01120.200(D).[4] Pursuant to these rules, trust property may be a 
resource for SSI purposes if the individual: (1) has the authority to revoke the trust and then use the funds 
to meet his basic needs for food or shelter; (2) can direct the use of the trust principal for his support and 
maintenance; or (3) can sell his beneficial interest in the trust. See POMS SI 01120.200(D)(1)(a)-(b).  

The Trust provides that the sub-accounts are irrevocable as to the Grantor and Beneficiary. Art. 1.04. But a 
general principle of trust law holds that if a grantor is also the sole beneficiary of a trust, the trust is 
revocable regardless of language to the contrary in the trust document. See Restatement (Third) of Trusts § 
65 (2003); S~ and A~ on Trusts, § 34.3. North Dakota appears to follow this general principle. See POMS 
PS 01825.037 (PS 17-075). Even so, the Trust remains irrevocable because the Trust and Joinder 
Agreement identify residual beneficiaries — any remaining funds (after the reimbursement of Medicaid 
payments and payment of funeral expenses and administrative costs) are distributed to “Descendants of the 
Beneficiary.” See Art. 6.02(c); Joinder Agreement § L.3. See also POMS SI 01120.200(D)(3) (providing 
that “residual beneficiaries are assumed to be created, absent evidence of a contrary intent, when a grantor 
names heirs, next of kin, or similar groups to receive remaining assets in the trust upon the grantor’s death. 
In such case, the trust is considered to be irrevocable.”).  

Further, beneficiaries do not have the right to direct the use of the Trust principal for their support and 
maintenance; rather the Trustee has the sole and absolute discretion to elect to disburse such funds for the 
benefit of a Beneficiary. See Art. 5.01. The Trust also contains a spendthrift clause that prohibits 
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beneficiaries from anticipation, assignment, attachment, or compelling a disbursement from the Trust. Art. 
2.04; see also POMS SI 01120.200(D)(1)(a). Under North Dakota law, a spendthrift clause is valid in a 
self-settled trust that meets the pooled trust criteria in POMS SI 01120.203. See POMS PS 01825.037 (PS-
17-075 (citing N.D. Cent. Code Ann. §§ 59-13-03.(503)(2)-(3); 59-13-05.(505)(1))). Therefore, assuming 
the Trust was otherwise amended to satisfy the pooled trust requirements, the spendthrift provision would 
prevent a Beneficiary from selling his beneficial interest the Trust.  

3. Conclusion  

In sum, we conclude that the Trust does not satisfy the pooled trust exception to counting assets in the sub-
accounts as resources. The Trust allows for the Trust Fund Manager to have excess authority. Further, the 
Joinder Agreement does not conform to the Trust Agreement. If LSS were to correct the Joinder Agreement 
and amend the Trust to address the problematic provisions and satisfy the pooled trust exception, the sub-
accounts would not be countable as resources under the regular resource counting rules.  

--------------------------------------------------------------------------------------------------- 

PS 01825.049 Utah  
A. PS 20-031 Secured Futures Pooled Special Needs Trust & the Utah 
Amendment  

Date: March 23, 2020 

1. Syllabus  

This Regional Chief Counsel opinion examines whether the Secured Futures Pooled Special Needs Trust 
(the “Trust”) and Joinder Agreement, and Utah Amendment thereto, satisfy the pooled trust exception at 42 
U.S.C. § 1396p(d)(4)(C). The opinion concludes that the Trust does not meet the pooled trust exception to 
counting assets in the Trust sub-accounts as resources because it impermissibly allows the Trustee to 
delegate responsibilities to a for-profit entity that must be retained by the Trustee.  

2. Opinion  

QUESTION PRESENTED 

You asked us to determine whether the Secured Futures Pooled Special Needs Trust (the “Trust”) and 
Joinder Agreement, and Utah Amendment thereto, satisfy the pooled trust exception at 42 U.S.C. § 
1396p(d)(4)(C).  

SHORT ANSWER 

The Trust does not meet the pooled trust exception to counting assets in the Trust sub-accounts as resources 
because it impermissibly allows the Trustee to delegate responsibilities to a for-profit entity that must be 
retained by the Trustee.  

But if the Trust were amended to satisfy the pooled trust exception, and assuming no other changes were 
made, beneficiary sub-accounts would not be countable as resources under the regular resource counting 
rules.  
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BACKGROUND 

Definitions, Establishment, and Purpose  

Secured Futures, Inc., a Pennsylvania nonprofit corporation, established the Trust in May 2008. It was 
amended and restated in February 2009, December 2014, and, most recently, in August 2015. The purpose 
of the Trust is to provide for the supplemental needs of beneficiaries, i.e., persons with disabilities as 
defined in the Social Security Act who have a “trust share” established with the Trust. See Art. 1, 2.1. The 
Trust defines supplemental needs as those items, products, or services not otherwise being provided 
through public assistance or other sources of income that can be provided “to increase the beneficiary’s 
quality of life and to assist in and are related to the treatment of the beneficiary’s disability.” Art. 1.  

Secured Futures maintains a separate sub-account, or “trust share,” for each beneficiary, but the trust shares 
are pooled for the purposes of investing and managing the funds. Art. 1, 2.2.  

Amendment, Termination, and Distribution of Assets upon Termination 

The Trust is irrevocable, but may be amended by Secured Futures to conform the agreement to relevant 
laws and regulations See Art. 5, 8.1, 8.2.  

The Trustee may arrange to transfer a beneficiary’s trust share to another pooled trust if it determines it can 
no longer fulfill its fiduciary duties to a beneficiary or if it has reasonable cause to believe that the income 
or principal in a trust share may cause a beneficiary to become liable for basic maintenance, support, or 
care that would otherwise be provided by local, state, or federal government agencies. See Art. 7.1. 
Similarly, if it becomes impossible or impracticable to the meet the objectives of the Trust with respect to 
all beneficiaries, the Trustee may terminate the agreement and transfer beneficiary trust shares to another 
pooled trust. Art. 9.1.  

Upon the death of a beneficiary, the Trust provides that any amounts not retained by the Trust “that were 
the funds of the beneficiary prior to the establishment of the trust share” shall, “after allowable 
administrative expenses and taxes are paid,” first be used to reimburse any states for medical assistance 
provided to the beneficiary. Thereafter, the balance of the beneficiary trust share shall be paid to the 
persons named in the Joinder Agreement. See Art. 6.11, 6.12; Joinder Agreement.  

Spendthrift Provision 

The Trust provides that beneficiaries have no right to assign income or principal or otherwise compel a 
distribution for any purpose; no part of the Trust shall be subject to the claims of creditors. See Art. 6.6, 
6.7.  

Governing Law 

The Trust agreement is governed by Pennsylvania law. Art. 10.2. 

Joinder Agreement 

The Trust is effective as to a beneficiary upon execution of a Joinder Agreement by a grantor and 
acceptance by the Trustee, and by making a deposit of funds accepted by the Trustee. Art. 6.1. All such 
deposits are irrevocable and non-refundable. Art. 6.4.  

Utah Amendment 
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In August 2013, Secured Futures executed the Utah Amendment to the Trust, as restated in February 2009. 
The amendment addresses how funds remaining in a Utah beneficiary’s account will be used after their 
death. More specifically, it notes the Trustee’s intention to fully comply with Utah Medicaid Financial 
Eligibility Policy 512-2.3, and provides that (1) “[u]pon the death of the disabled trust account beneficiary 
the Trustee will notify the State Medicaid Agency and will pay all amounts remaining in the beneficiary’s 
account to the State up to the total assistance paid on behalf of the beneficiary,” and (2) “[i]f any funds in 
the deceased beneficiary’s account are retained by the trust, that amount shall not exceed 50% of the 
remaining funds,” which must “be used only for other individuals meeting the Social Security disability 
criteria.”  

DISCUSSION 

(A) The Trust Does Not Meet the Pooled Trust Exception Under 42 U.S.C. § 1396p(d)(4)(c) 

In general, irrevocable trusts created after January 1, 2000, that are established with the assets of an 
individual by means other than transfer by a will are considered to be a resource of that individual for SSI 
eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A). The purpose of the trust, the discretion of the trustee, 
and restrictions on distributions will not affect its status as a resource. See id. § 1382b(e)(2)(C). There is an 
exception to this general rule for trusts that are established pursuant to the provisions of § 1917(d)(4)(C) of 
the Act, commonly known as the pooled trust exception. Seeid. § 1396p(d)(4)(C). For this exception to 
apply, the pooled trust must satisfy certain requirements:  

1. The trust must be established and maintained by a nonprofit association; 
2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 

accounts for purposes of investing and managing the trust;  
3. Accounts in the trust must be established solely for the benefit of the disabled individual; 
4. Accounts must be established by the individual, a parent, a grandparent, a legal guardian, or a 

court; and  
5. The trust must provide that, to the extent that amounts remaining in the beneficiary’s sub-account 

upon the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts 
remaining in the trust upon the death of the individual up to an amount equal to the total medical 
assistance paid on behalf of the individual under the state Medicaid plans.  

See id.; POMS SI 01120.203(D). As discussed below, the Trust does not meet the first pooled trust 
requirement.  

1. The Trust Is Established and Maintained by a Nonprofit Association, But It Potentially Provides for an 
Excess Delegation of Authority 

While the Trust was established by a nonprofit corporation, it also provides that “the Trustee has the power 
to delegate to a corporate fiduciary the exercise of any powers, with the same effect as if the Trustee had 
joined in the exercise of such power.” Art. 3.1, 3.3. Pursuant to POMS SI 01120.225(D), a nonprofit 
corporation may employ a for-profit entity such as an investment advisor if the nonprofit corporation 
maintains ultimate managerial control over the Trust. For example, the nonprofit corporation must remain 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, and 
making the day-to-day decisions regarding the health and well-being of the pooled trust beneficiaries. See 
id.  

The delegation of authority authorized by the Trust appears overly permissive; certain responsibilities 
cannot be delegated. Assuming that the corporate fiduciary is a for-profit entity, it raises the possibility that 
the delegation of authority could exceed the limits set forth in POMS SI 01120.225. For example, the 
delegation provision does not make clear that Secured Futures, as Trustee, must be responsible for 
determining the amount of the Trust corpus to invest. See POMS SI 01120.225(D).  
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2. Separate Sub-Accounts Are Maintained 

Consistent with the second requirement, each beneficiary has a separate sub-account (“beneficiary trust 
share”), and the Trustee pools these accounts for the purpose of investing and managing the funds. Art. 2.2.  

3. The Trust Accounts Are Established Solely for the Benefit of the Disabled Individual, and Early 
Termination Provisions Comply with Agency Rules 

Each beneficiary’s sub-account must be established for the sole benefit of the disabled individual in order 
to meet the third requirement. See POMS SI 01120.203(D)(5). The sub-account cannot benefit any other 
individual or entity during the disabled individual’s lifetime, or allow for termination of the account prior to 
the individual’s death and payment of the corpus to another individual or entity. Id. Exceptions are 
permitted for certain administrative expenses and payments to a third party for goods, services, and limited 
travel expenses. POMS SI 01120.201(F)(3)-(4).  

In the event that a trust can be terminated during a beneficiary’s lifetime, the trust must provide that:  

a. Upon early termination, the trust must reimburse the state(s) in an amount equal to the total amount of 
medical assistance paid under state Medicaid plan(s);  

b. After reimbursement to the state(s) and payment of allowed expenses, all remaining funds must be given 
to the trust beneficiary; and  

c. The early termination power is provided to someone other than the trust beneficiary. 

See POMS SI 01120.199(F). However, an early termination clause does not need to meet the above criteria 
if the clause solely allows for a transfer of the beneficiary’s assets from one § 1917(d)(4)(C) trust to 
another § 1917(d)(4)(C) trust. See POMS SI 01120.199(F)(2).  

The Trust complies with these requirements. See, e.g., Art. 1 (definition of “Extra and Supplemental 
Needs”), 2.1, 6.2. While the Trust contemplates early termination under certain circumstances (and never at 
the behest of the beneficiary), it generally provides that the sub-account(s) will be transferred to a 
comparable nonprofit pooled trust organized according to 42 U.S.C. § 1396p(d)(4)(C).[1] See Art. 7.1, 7.2, 
9.1, 9.2. In such circumstances, the Trust also allows for the payment of “taxes due to the States or Federal 
government due to the termination of the Beneficiary Trust Share; reasonable fees and administrative 
expenses associated with the termination of the Beneficiary Trust Share; and reasonable costs associated 
with investment, legal or other services rendered on behalf of the individual with regard to the Beneficiary 
Trust Share.” Art. 7.2. These constitute allowable administrative expenses prior to reimbursement of State 
medical assistance. See POMS SI 01120.199(F)(1), (3); see also POMS SI 01120.201(F)(4), POMS SI 
01120.203(E).  

The Trust further provides that, in the event that account funds are not transferred to another pooled trust, 
the beneficiary trust share will only be distributed to the beneficiary after payment of (1) allowable taxes 
and administrative expenses, and (2) reimbursement of state medical assistance. Art. 9.2. This is consistent 
with the early termination criteria. See POMS SI 01120.199(F).  

4. The Trust Properly Provides that Individuals Authorized by Statute May Establish a Sub-Account 

To meet the fourth requirement, the accounts in the Trust must be established by a parent, grandparent, 
legal guardian of an individual, individual himself, or by a court. See 42 U.S.C. § 1396p(d)(4)(C); see also 
POMS SI 01120.203(D)(6)-(7). The Trust properly limits the establishment of a Trust sub-account to these 
individuals/entities. See Art. 1 (definition of “Grantor”). In this instance, the sub-account was established 
by the disabled individual. See Joinder Agreement.  
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5. The Trust Properly Provides for Medicaid Reimbursement 

The Trust contains specific language providing that, to the extent that amounts remaining in a beneficiary’s 
account after their death are not retained by the Trust, the Trust pays to the state(s) an amount equal to the 
total amount of medical assistance paid on behalf of the individual under State Medicaid plan(s). Art. 6.11-
6.12. The Trust does not limit payment to any particular state or time period. Seeid.;see also POMS SI 
01120.203(D)(8). Nor does the Trust allow for payment of any prohibited expenses prior to reimbursement. 
Art. 6.12; see also POMS SI 01120.203(D)(8), (E). The language used in the Joinder Agreement, executed 
by the beneficiary and Trustee in August 2017, is consistent with this.  

However, as previously noted, we have also been provided a copy of an August 2013 “Utah Amendment,” 
which amended the Trust (as restated in February 2009) with respect to Utah beneficiaries. For these 
individuals, the Utah Amendment clarifies that upon the death of a beneficiary, the Trustee must notify the 
“State Medicaid Agency” and use any funds remaining in the beneficiary’s account to reimburse the State 
for medical assistance it has paid on behalf of the beneficiary. Further, to the extent any funds are retained 
by the Trust, the Utah Amendment provides that the amount retained may not exceed fifty percent of 
remaining funds and that any retained funds “shall be used only for other individuals meeting the Social 
Security disability criteria.”  

While unclear if this amendment remains operative—the master Trust has since been amended and restated 
on two occasions, and the Joinder Agreement signed by the beneficiary in 2017 only references the 
language appearing in the master agreement—we find that the Utah Amendment also comports with the 
State Medicaid payback provision. While it could be read to impermissibly limit Medicaid payback to a 
particular state (i.e., Utah), we do not think such a strict reading is warranted since the amendment only 
generically refers to “State Medicaid Agency” and the master Trust and Joinder Agreement both 
contemplate reimbursement to all states that provided medical assistance through Medicaid.  

(B) Assuming the Trust Were Amended to Comply with 42 U.S.C. § 1396p(d)(4)(C), the Sub-Account 
Would Not Be a Resource Under the Regular Resource Counting Rules 

Even if the Trust is amended to address the delegation-of-authority issue noted above, the sub-accounts 
must still be evaluated under the regular resource rules. See POMS SI 01220.203(A); POMS SI 
01120.200(D)(1)-(2). Pursuant to these rules, trust property may be a resource for SSI purposes if the 
individual: (1) has the authority to revoke the trust and then use the funds to meet his or her basic needs for 
food or shelter; (2) can direct the use of the trust principal for his or her support and maintenance; or (3) 
can sell his or her beneficial interest in the trust. See POMS SI 01120.200(D)(1)(a).  

1. The Trust is Not Revocable 

The Trust provides that deposits to sub-accounts are irrevocable. Art. 5, 6.4; Joinder Agreement. But 
Pennsylvania follows the general principle of trust law that if a grantor is also the sole beneficiary of a 
trust, the trust is revocable regardless of language to the contrary. See Long v. Tradesmen’s Nat’l Bank & 
Trust. Co., 165 A. 56 (Pa. Super. Ct. 1933); see also Schellentrager v. Tradesmen’s Nat’l Bank & Trust 
Co., 88 A.2d 773 (Pa. 1952) (citing Restatement (First) of Trusts § 339). However, in this case, the Trust 
remains irrevocable because it provides that, upon the death of a beneficiary, all residual funds shall either 
be retained by the Trust or distributed to the persons named in the Joinder Agreement. Art. 6.12; Joinder 
Agreement. The Trust therefore has an identifiable residual beneficiary and is irrevocable. See POMS 
01120.200(D)(3).  

2. The Beneficiary Cannot Direct the Use of the Trust Principal 

Beneficiaries do not have the right to direct the use of the Trust principal for their support and maintenance; 
rather the Trustee has the sole and absolute discretion to elect to disburse such funds for the benefit of a 
beneficiary. See Art. 2.1, 6.2, 6.7  
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3. A Beneficiary May Be Able to Sell His or Her Beneficial Interest in the Trust, But It Would Have No 
Significant Market Value 

With respect to selling a beneficiary’s interest in a sub-account, the Trust contains spendthrift provisions 
preventing beneficiaries from assignment, attachment, or compelling a disbursement from the Trust. Art. 
6.6, 6.7; see POMS SI 01120.200(B)(13). However, where the grantor is also the beneficiary, such 
spendthrift provisions are generally invalid. See Restatement (Third) of Trusts § 58 cmt. e (2003); POMS 
SI 01120.200(B)(13). Even so, a beneficiary’s interest in the Trust has no significant market value because 
disbursements are within the sole discretion of the Trustee. See Art. 2.1, 6.2, 6.7. A beneficiary’s interest in 
the Trust should thus be considered a resource with zero market value. See POMS SI 01140.44.  

CONCLUSION 

In sum, we conclude that the Trust does not satisfy the pooled trust exception to counting assets in the sub-
accounts as resources. The Trust provides that the Trustee can delegate to a corporate (for-profit) fiduciary 
any powers, which conflicts with the requirement that certain types of authority must vest in the Trustee. If 
Secured Futures were to amend the Trust so as to bring it into compliance with the pooled trust exception, 
the sub-accounts would not be countable as resources under the regular resource counting rules.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.055 Wisconsin 
C. PS 19-079 Review of Life Navigators, Inc. Amended Master Trust Agreement 
for Trust II Pooled Trust  

Date: March 8, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the second-amended version of the Life 
Navigators, Inc. Master Trust Agreement for Trust II pooled trust (we evaluated the first-amended version 
under "PS 17-062 Review of Life Navigators, Inc. Master Trust Agreement for Trust II Pooled Trust" 
below in this section) now satisfies the criteria for the pooled trust exception under section 1917(d)(4)(C) 
of the Social Security Act. The RCC concludes that the second-amended version now meets all of the 
requirements of the pooled trust exception, and sub-accounts in the pooled trust would not be considered 
resources for SSI purposes.  

2. Opinion  

You asked whether the Second Restatement of the Life Navigators, Inc. Master Trust Agreement (“Second 
Restatement”) for Trust II – Pooled Trust (“Trust II”), that was implemented on April 12, 2017, is in 
compliance with the Agency’s pooled trust policy. For the reasons discussed below, we conclude that the 
sub-accounts in the Life Navigators’ Trust II now comply with the Agency’s pooled trust policy and would 
not be considered resources.  

BACKGROUND 

The original Master Trust Agreement (“MTA”) for Trust II was executed on January 29, 2011. Life 
Navigators issued a First Restatement of their MTA on June 22, 2016 (the “First Restatement”), appointing 
Waukesha State Bank as Trustee of Trust II. We previously advised that the First Restatement of the MTA 
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did not comply with the Agency’s pooled trust policies. See POMS PS 01825.055 (PS 17-062). The Second 
Restatement for Trust II was issued on April 12, 2017, to address the noncompliance issues that the Agency 
had identified.  

According to the Second Restatement, Life Navigators, Inc. (“Life Navigators”), a non-profit corporation, 
manages Trust II as the initial “Trust Manager.” 2nd Rest., Art. I(E). Prairie Financial Group of Waukesha 
State Bank serves as the initial “Trustee” for Trust II. 2nd Rest., Art. IV. However, the amended trust now 
states that Life Navigators, as Trust Manager, “shall manage the Trust as required by 42 U.S.C. § 
1396p(d)(4)(C).” 2nd Rest., Art. I(E). The Second Restatement also now states that “[t]he Trustee will [be] 
directed by the Trust Manager with regard to the beneficiary’s needs and best interests” and that all 
decisions regarding distributions will be made as required by 42 U.S.C. § 1396p(d)(4)(C). 2nd Rest., Art. 
IV(D). The Second Restatement provides that “the Trust Manager may authorize the Trustee, to make 
payments out of the Trust” for a beneficiary. 2nd Rest., Art. VII(C). The Trustee is to make such payments 
“under the management of the Trust Manager.” 2nd Rest. Art. VII(C). Only Life Navigators may remove 
and replace the Trustee. 2nd Rest., Art. IV(B). Furthermore, the Trustee’s powers to manage the funds are 
“[s]ubject to the consent of Life Navigators.” 2nd Rest. Art. XII.  

Under the Second Restatement of Trust II, a beneficiary is an individual with a developmental or related 
disability who meets the definition of “disabled” under 42 U.S.C. § 1382c(a)(3). 2nd Rest., Art. I(A). The 
primary purpose of Trust II is to supplement available government benefits to ensure the beneficiary’s 
comfort and happiness during his or her lifetime. 2nd Rest., Art. VII(B). Payments from Trust II are made 
on behalf of the beneficiary from Trust II assets at the sole discretion of the Trust II Trustee. 2nd Rest., Art. 
VII(A). The Second Restatement specifies that Trust II is established for the sole benefit of each individual 
beneficiary and that it is an irrevocable trust. Id.; 2nd Rest., Art. X; Instrument of Adoption, Art. I.  

Life Navigators Trust II was established with the intention that it qualify as a pooled trust under 42 U.S.C. 
§ 1396p(d)(4)(C). 2nd Rest., Art. IX(D), Art. X, & Art. XIV(B). Trust II consists of separate, self-funded 
sub-accounts, or “trust shares,” that are maintained for the sole benefit of each trust share beneficiary, but 
the trust share assets are pooled for purposes of management and investment. 2nd Rest., Art. VI. Each trust 
share is funded entirely by the beneficiary’s own assets, which are transferred to Trust II by the beneficiary 
or by the beneficiary’s parent, grandparent, legal guardian, or a court. 2nd Rest., Art. I(D) & Art. V. The 
individual trust shares are established by executing a separate “Instrument of Adoption.” 2nd Rest., Art. 
I(H).  

The Trustee, which operates under the management of the Trust Manager, is obligated under the Second 
Restatement to provide regular accountings—at least quarterly—to the beneficiary or his legal 
representative, as directed by the Instrument of Adoption. 2nd Rest., Art. IV(C); Instrument of Adoption, 
Art. VI. The Second Restatement specifies that beneficiaries do not have any right to receive payments out 
of the income or principal of Trust II and that all distributions made from Trust II are at the discretion of 
the Trust Manager. Id. Because Trust II is intended to supplement available government benefits, the 
Second Restatement sets forth that the Trust Manager has an obligation to consider the effect that any 
distribution will have on a beneficiary’s entitlement to those government benefits. 2nd Rest., Art. VII(B). 
However, the Trust Manager may use its discretion to make distributions, or to direct the Trustee to make 
such distributions, that may reduce a beneficiary’s government benefits if the Trust Manager determines 
that such a distribution will increase the beneficiary’s comfort and happiness. Id.  

On the death of a beneficiary, if the funds in the trust sub-account are less than the total amount received in 
medical assistance, Trust II will retain the entire amount remaining in the trust sub-account. See 2nd Rest., 
Pooled Trust Overview, Art. IX(A). If the amount in the sub-account is more than the total amount received 
in medical assistance, then all states will be reimbursed for any medical assistance provided, and the 
remaining funds will be paid to any remainderman named in the Instrument of Adoption. Id. If all named 
remaindermen are deceased, the remainder will be distributed to Life Navigators, Inc. Id. 

DISCUSSION 
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Second Restatement of Life Navigators Pooled Trust II: Pooled Trust Exception 

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, if a trust meets the criteria of 
either an individual special needs trust under 42 U.S.C. § 1396p(d)(4)(A) or a pooled trust under § 
1396p(d)(4)(C), the trust is excluded from this rule. See POMS SI 01120.203.  

We previously advised that the trust is irrevocable because the trust states it is irrevocable and because the 
trust names a contingent remainder beneficiary (the trust itself) that would prevent the grantor/beneficiary 
from revoking the trust unilaterally. 2nd Rest., Art, IX(A) and (B), Art. X; Instrument of Adoption, Art. I; 
see POMS SI CHI01120.200(C) (“[I]f the trust names a residual beneficiary to receive the benefit of the 
trust interest after a specific event, usually the death of the primary beneficiary, the trust is irrevocable. The 
primary beneficiary cannot unilaterally revoke the trust; he needs the consent of the residual beneficiary.”); 
Wis. Stat. § 701.0411 (irrevocable trust may be modified or terminated only upon consent of grantor and all 
beneficiaries).  

Nevertheless, as we previously advised, Trust II will be considered a resource to the extent that any 
payments could be made from the trust to or for the benefit of the individual. Here, the entire income and 
the principal in the individual trust shares can be used for the benefit of the beneficiary for whom the trust 
share was established. 2nd Rest., Arts. I, II, VII. Thus, self-funded trust shares in Trust II would be 
resources under these provisions, unless an exception applies.  

To qualify for the pooled trust exception, the Second Restatement of Trust II must contain the assets 
belonging to a disabled individual and satisfy the following conditions:  

1. The trust is established and managed by a nonprofit association. 
2. The trust maintains a separate account for each beneficiary, but may pool these accounts for 

purposes of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. Accounts are established through the actions of the individual, parent, grandparent, legal guardian, 

or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan.  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(B)(2).  

We previously advised that the trust met all conditions other than the first criteria listed above. POMS PS 
01825.055 (PS 17-062). There have been no changes to the trust that would change our conclusion that the 
trust meets the other criteria.  

The Second Restatement of Life Navigators Trust II now appears to meet the first criteria, as well. 
However, as noted above and discussed herein, the trust documents reflect somewhat inconsistent 
definitions of “Trust Manager” in the Trust Overview compared with Article I of the Second Restatement. 
We recommend that, for the sake of clarity, Life Navigators Inc. should be asked to revise the definition in 
Article I(E) to comport with the more fulsome definition of “Trust Manager” in the Trust Overview.  

Under the first criteria, above, the trust must be established and managed by a non-profit organization. 
While Agency policy allows a non-profit pooled trust manager to employ the services of a for-profit entity, 
the policy dictates that the non-profit association must maintain ultimate managerial control over the trust. 
See POMS SI 01120.225(D). For example, non-profit Life Navigators must maintain ultimate control over 
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determining the amount of the trust corpus to invest and making the day-to-day decisions regarding the 
health and well-being of the pooled trust beneficiaries. Id. The use of a for-profit entity must always be 
subordinate to the non-profit manager. Id.  

We previously found that the First Restatement of Trust II did not meet the first condition of the pooled 
trust exception because it delegated the management of Trust II to the for-profit Trustee (Prairie Financial 
Group of the Waukesha State Bank). However, the amendments made to the MTA under the Second 
Restatement make clear that the Trustee’s powers are subordinate to the Trust Manager.  

Specifically, the Second Restatement explicitly limits the authority of the for-profit Trustee (Prairie 
Financial Group) and makes it clear that the Trust Manager (Life Navigators, Inc.) retains ultimate 
managerial authority. 2nd Rest. Art. II, Art. IV(D), Art. VII(A) & (C). For example, Article VII(C) sets out 
a list of examples of the types of discretionary payments that may be made “by the Trust Manager or the 
Trustee under the management of the Trust Manager.” Article VII(C) of the Second Restatement later 
reiterates that the list is nonexhaustive and that it is meant “to illustrate for the Trustee certain items which 
the Trustee may, under the management of the Trust Manager, wish to provide for the Beneficiary.” 
Similarly, Article XII of the Second Restatement sets forth the “Powers of the Trustee” and includes 
express language limiting the Trustee’s authority such that it cannot act without the consent of the non-
profit Trust Manager, Life Navigators. 2nd Rest., Art. XII. Article XII of the Second Restatement ends by 
reiterating that “all of the foregoing authorities that may be exercised by the Trustee are with the consent of 
Life Navigators, Inc. pursuant to their managerial duties per 42 U.S.C. § 1396p(d)(4)(C).” Id.  

However, one aspect of the amended trust gave us some pause. Under Article II of the Second Restatement, 
it appears there is a possibility that some other entity may be named as Trust Manager, and there is no 
requirement that the new Trust Manager will be a non-profit entity. 2nd Rest., Art. II. Specifically, Article 
II states as follows:  

The initial Trust Manager shall be Life Navigators, Inc. Life Navigators, Inc. shall serve as the initial Trust 
Manager in all cases unless Life Navigators, Inc., shall agree that the Settlor may appoint another Advisor 
in this capacity. If the Beneficiary shall no longer be a resident of the State of Wisconsin, the Settlor must, 
in that case, appoint another Trust Manager.  

(emphasis added). Id. In addition, Article XI of the Second Restatement allows the Trust Manager to resign 
“at any time as to the entire pooled trust or as to any Trust Share created pursuant to any Instrument of 
Adoption.” 2nd Rest., Art. XI. It further specifies that “[i]f either the Trust Manager or the Personal Needs 
Advisor shall resign, successor advisors shall be appointed in accordance with the terms of the Instrument 
of Adoption.” Id. However, the Instrument of Adoption states only that “[t]he Settlor understands that LIFE 
NAVIGATORS, INC. will be the Trust Manager” and does not provide for any successor or alternate Trust 
Manager to be appointed. Instrument of Adoption, Art. V. Thus, we had some concern that the trust might 
allow for a successor Trust Manager that was a for-profit entity.  

However, in the “Trust Overview,” which directly precedes the substantive provisions of the Second 
Amendment and appears to be part of the same legal document, “Trust Manager” is defined as:  

Life Navigators serves as the Trust Manager on the trust unless the organization declines to serve in this 
role due to special circumstances (geography, etc.). The Trust Manager is a non-profit corporation. The 
Trust Manager will always be a no-profit corporation with the authority to manage the Trust as required in 
order for the Trust to comply with the provisions of a pooled trust as described by 42 U.S.C. § 
1396p(d)(4)(C).  

Trust Overview, “Review of Roles and Terms” (emphasis added). 

The definition in the Trust Overview explicitly forecloses the possibility that any future or successor Trust 
Manager will be a for-profit corporation. In contrast, the definition of Trust Manager in Article I(E) defines 
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the Trust Manager as Life Navigators, Inc., and does not include the additional language stating that the 
Trust Manager is a non-profit and “will always be a no-profit corporation.” 2nd Rest., Art. I(E); Trust 
Overview, “Review of Roles and Terms.” Thus, if we look solely at the definition in Article I, it would 
appear that it does not sufficiently limit successor Trust Managers to non-profit entities and a for-profit 
entity could be appointed in violation of the Agency’s pooled trust management rules.  

But we believe that, under core principles of contract law, the definition of Trust Manager in the Trust 
Overview controls, as specific contract language trumps more general language. See Goldband Trust v. 
Goldband, 26 Wis. 2d 141, 148 (1965) (“where there is an apparent conflict between a general and a 
specific provision, the latter controls”); see also Isermann v. M.L. Life Assurance Corp., 231 Wis. 2d 136, 
153 (Ct. App. 1999); Hull v. Heritage Mut. Ins. Co., 203 Wis. 2d 547, 554 (Ct. App. 1996). Further, we 
also believe that the two definitions should be read consistently throughout the document based on the 
more fulsome definition provided in the Trust Overview, which expressly precludes the possibility of a for-
profit Trust Manager. Wisconsin courts have emphasized that contracts must be read as a whole to give the 
proper context and avoid ambiguities. See Wausau Joint Venture v. Redevelopment Auth., 118 Wis. 2d 50, 
58 (Ct. App. 1984) (“Contract terms being construed should be considered in context.”); see also Anderson 
v. Am. Family Mut. Ins. Co., 178 Wis. 2d 835, 840 (Ct. App. 1993) (“[w]hen an expression of intent is 
apparent as to one portion of the agreement, this rule may be extremely useful in determining the intent of 
the parties to a related portion”). Finally, the most fundamental principle of contract law is that contracts 
should be interpreted to give effect to the parties’ intent in entering into the contract. See State ex rel. 
Journal/Sentinel, Inc. v. Pleva, 155 Wis. 2d 704, 711 (1990) (“[T]he cornerstone of contract construction is 
to ascertain the true intentions of the parties.”); see also Patti v. Western Machine Co., 72 Wis. 2d 348, 353 
(1976) (“If [their] intent can be determined with reasonable certainty from the face of the contract itself, 
there is no need to resort to extrinsic evidence.”); Gerruth Realty Co. v. Pire, 17 Wis. 2d 89, 91-92 (1962) 
(“Courts are not inclined to strike down such a contract for uncertainty if the deficiency can be supplied 
consistent with reasonableness in the interest of preserving the contract with parties thought they made.”). 
We believe that the courts would use the same principles for interpreting trust agreements. Here, it is 
apparent throughout the Trust II Second Restatement and other materials that Life Navigators, Inc. 
established Trust II with the intention that it comply with the Agency’s pooled trust rules under 42 U.S.C. § 
1396p(d)(4)(C). 2nd Rest., Art. IX(D), Art. X, & Art. XIV(B). Even the definition under Article I(E) of the 
Second Restatement references this intent, noting that Life Navigators Inc. will manage Trust II “as 
required by 42 U.S.C. § 1396p(d)(4)(C). 2nd Rest., Art. I(E). Thus, we are persuaded that, when read 
together, the Second Restatement sufficiently limits the “Trust Manager” to a non-profit entity in 
compliance with the Agency’s pooled trust management rules.  

Regular Resource Rules 

Even though the Second Restatement of Life Navigators Trust II would now satisfy the pooled trust 
exception, the regular resource rules in POMS SI 01120.200 would still apply to determine whether a sub-
account would be considered a resource. See POMS SI 01120.203(B)(2)(a). We previously advised that, if 
the trust were amended to qualify for the pooled trust exception, the trust accounts would not be considered 
resources under the regular resource rules. No changes have been made to the trust that would impact that 
analysis.  

CONCLUSION 

For the reasons discussed above, we conclude that the trust shares in Life Navigators Trust II under the 
Second Restatement would not be considered resources under the Act.  

--------------------------------------------------------------------------------------------------- 

Successor Trustees and Co-Trustees 
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PS 01825.025 Michigan  
D. CPM 19-094 Review of the Michigan Arc Pooled Amenities Trust and Joinder 
Agreement  

July 29, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the master trust declaration for the Arc 
Michigan Pooled Amenities Trust and the Joinder Agreement for NH D~ are in compliance with SSA’s 
pooled trust policy. The RCC concludes that the trust does not comply with SSA’s pooled trust policy. 
Specifically, the trust allows for a successor trustee that is not a non-profit organization; it allows the 
trustee to use funds in sub-accounts to cover the costs of actions affecting only other sub-accounts; and the 
trust appears to allow for someone other than the individual, a court or the individual’s parent, 
grandparents, or legal guardian to establish a sub-account in the trust with the assets of the disabled 
individual.  

2. Opinion  

QUESTION 

You asked whether the master trust declaration for the Arc Michigan Pooled Amenities Trust and the 
Joinder Agreement for NH D~ are in compliance with SSA’s pooled trust policy. For the reasons discussed 
below, we conclude that the trust does not comply with SSA’s pooled trust policy. Specifically, the trust 
allows for a successor trustee that is not a non-profit organization; it allows the trustee to use funds in sub-
accounts to cover the costs of actions affecting only other sub-accounts; and the trust appears to allow for 
someone other than the individual, a court or the individual’s parent, grandparents, or legal guardian to 
establish a sub-account in the trust with the assets of the disabled individual. Therefore, self-settled 
accounts in the trust would, therefore, be resources. If the trust were amended to qualify for the pooled trust 
exception, self-settled accounts would not be considered resources under the regular resource rules. In 
addition, third party funds in such accounts in the fund would not be considered resources regardless of 
whether the trust meets the pooled trust exception. However, we were unable to determine (based on the 
information provided) whether Mr. D~’s sub-account would be considered self-settled or a third-party 
account. If his sub-account is self-settled, however, his account would continue to be a resource even if the 
trust were amended to comply with pooled trust policy, since the trust was not established by an 
appropriate party under the statute.  

BACKGROUND 

The Arc Michigan (Arc) is a Michigan non-profit corporation. On February 6, 2015, Arc executed a 
“Declaration of Trust” (TD) establishing The Arc Michigan Pooled Amenities Trust (Arc Pooled Trust). 
The intent of Arc was to establish a pooled supplemental needs trust, as set forth in 42 U.S.C. § 
1396p(d)(4)(C), in order to supplement, but not displace, assistance which may otherwise be available to 
beneficiaries. TD Preamble, Art. 1.2(A)-(B), Art. 2.1, Art. 2.6. The assets held in the Trust and sub-
accounts are not for the primary support of the beneficiaries but rather are supplemental needs (“amenities 
only”). TD Art. 2.1, 2.6. “Beneficiary” is defined as a person with intellectual or developmental disabilities, 
or other serious mental illness, “as determined by the Trustee” in accordance with each separate joinder 
agreement (JA). TD Art. 1.2(F). However, the Trust Declaration also states that the Trust is open only to 
individuals who meet the criteria for disability under 42 U.S.C. § 1382(a)(3) of the Social Security Act. TD 
2.1, 2.3. “Grantor” is defined as the not-for-profit association establishing a special needs trust, while a 
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“Donor” is defined as the person who donates property to the Arc Pooled Trust or a sub-account of the 
Trust. TD Art. 1.2(C), (D).  

The Trust Declaration states that a Beneficiary’s sub-account is established upon the receipt of assets from 
a Donor pursuant to a signed Joinder Agreement. TD Art. 2.5(A). In addition to the beneficiary sub-
accounts, the Arc Pooled Trust includes a separate “Remainder Sub-Trust Account” to which the Trustee 
may credit any amount remaining in a beneficiary’s sub-account at the time of the beneficiary’s death. TD 
1.2(L), 2.1, 2.8.  

The Trust Declaration defines “Trustee” generally as any person, persons, or entity that holds the office of 
Trustee, including any successor Trustee or Trustees. TD Art. 1.2(E). However, the Trust Declaration later 
specifies that ARC Michigan “shall be the sole acting Trustee of the trust.” . TD Art. 1.3. The Trustee is 
given broad powers, which are discussed in various sections of the Trust Declaration. See, e.g., TD Art. 
2.5-2.6, 4. The Trustee has complete control over all distributions of Trust property. TD Art. 2.6. The Trust 
states that “[c]osts and expenses of defending the Declaration of Trust (Trust Agreement) from any claim, 
demand, legal or equable action, suit or proceeding may in the sole discretion of the Trustee either (i) be 
apportioned on a pro-rata basis to all then-funded Trust Fund Sub-Accounts, or (ii) be charged only against 
the Trust Fund Sub-Accounts of the affected Beneficiary, or (iii) be paid out of the other sources.” TD Art. 
3.3. The Joinder Agreement includes similar language. See JA(J). A Beneficiary has no right to compel any 
distribution, or demand that the Trustee make any distribution. TD Art. 2.6. The Trust Declaration contains 
a spendthrift provision that prohibits (1) assignment by any Beneficiary of any part of his or her interest in 
the Trust principal or income; and (2) attachment of any part of the Trust principal or income by any 
creditor of a Beneficiary. TD Art. 5.2.  

The Trust Declaration contains a paragraph regarding the distribution of trust assets upon the death of a 
Beneficiary. TD Art. 2.8. That paragraph contains Medicaid payback provisions, under which any amounts 
remaining in a sub-account after the Beneficiary’s death that are not retained by the Arc Pooled Trust must 
be paid to any state from which the Beneficiary received assistance, up to the total amount of medical 
assistance received by the Beneficiary. TD Art. 2.8. However, after a Beneficiary dies, the Trustee has the 
discretion to transfer anything remaining in the Beneficiary’s sub-account to the trust’s Remainder Sub-
Account. TD Art. 2.8; see TD 1.5(L), 2.5(C); JA(G).  

The Trust Declaration states that it shall be irrevocable, but that it may be amended to effectuate the terms 
and purposes of the Trust. TD Preamble. The Joinder Agreement also states that it is irrevocable. JA 
Witness Statement.  

The Trustee is encouraged to seek modification of any trust provision that is not in compliance with 42 
U.S.C. § 1396p. TD Art. 5.1. In addition, the Board of Directors of Arc Michigan can amend the 
Declaration of Trust or Joinder Agreement. TD Art. 2.4.  

The Trust is governed by Michigan law, but in conformity with the pooled trust provisions of the Social 
Security Act. TD Art. 5.1; JA(K)(3). To the extent there is a conflict between the provisions of the Trust 
and the governing law or regulations, the Trust and Joinder Agreement state that the law and regulations 
control. TD Art. 5.1; JA(K)(3).  

On June 7, 2018, A~, the trustee for the A. D. W~ Living Trust, executed a Joinder Agreement (JA) 
establishing a sub-account in the Arc Pooled Trust on behalf of her step-brother NH D~, using money from 
the A. D. W~[11] Living Trust. JA(C). We were not provided any information about the A. D. W~ Living 
Trust.  

DISCUSSION 

As stated above, the Trust Declaration allows any person to fund a Trust sub-account. TD Art. 1.2(D). 
Because anyone can contribute assets to a Trust sub-account, three possible types of sub-accounts exist: (1) 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025#fnr11
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a sub-account that is funded solely by assets belonging to the Beneficiary (i.e., a self-settled sub-account); 
(2) a sub-account that is funded solely by third-party assets; and (3) a comingled sub-account containing 
both third-party and Beneficiary assets. The following discussion addresses each type separately, then 
discusses Mr. D~’s sub-account.  

I. Self-Settled Sub-Accounts 

A. Statutory Resource Rules  

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201.D. As relevant here, an exception to this rule exists for trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C) (commonly known as the pooled trust exception).  

In order to qualify for the pooled trust exception, the trust must satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203.D.1.  

Here, even if the Trust and sub-accounts are irrevocable, a self-settled Trust sub-account would be a 
resource under the statute, because funds held in the sub-account are to be used for the individual 
Beneficiary’s benefit. TD Art. 2.5(B), 2.6; JA(H). Accordingly, we consider whether the Trust qualifies for 
the pooled trust exception. As discussed below, we do not believe the Trust satisfies the first, third, or 
fourth requirements of this exception. Consequently, a self-settled sub-account in the Trust would not be 
excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203.D.3. A non-profit association 
may employ the services of a for-profit entity, but the non-profit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225.D. For example, the non-profit association must be 
responsible for making day-to-day decisions regarding the health and well-being of the beneficiaries. Id. 
Also, a for-profit entity must not be allowed to determine whether to make discretionary disbursements 
from the trust. POMS SI 01120.225.E.  

Here, Arc, a non-profit association, established and manages the Arc Pooled Trust. See TD Preamble, Art. 
1.3; see also JA(K)(3). The Trust Declaration designates Arc as the “sole Trustee.” TD Preamble, Art. 
1.2(D), 1.3. However, the Trust Declaration also defines “Trustee” to include “any successor Trustee or 
Trustees.” TD Art. 1.2(D). This suggests that, although Arc Michigan is currently the sole trustee, a 
successor trustee could be named, and the Trust Declaration does not require that a successor Trustee to 
Arc be a non-profit association or entity. Since the Trust appears to allow for designation of a for-profit 
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successor trustee, the trust does not satisfy the agency’s policy that a non-profit association must maintain 
managerial control over the pooled trust. See POMS SI 01120.203.D.3.  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203.D.4. The Arc Pooled Trust 
satisfies this requirement, as it maintains a separate sub-account for each beneficiary, but for purposes of 
investments and management of funds, the Trustee pools the Trust sub-accounts. TD Art. III; see also TD 
Art. 2.5-2.6, 3.2. Also, the Trustee, or its authorized agent, maintains records for each Trust sub-account. 
TD Art. 3.1 Id.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203.D.5. A trust is 
considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201.F.1.  

The trust states that sub-accounts will be held for the sole benefit of the individual. See TD 2.5(B), 2.6. 
However, the trust also states that the “costs and expenses of defending the Declaration of Trust from an 
claim, demand, legal or equitable action, suit, or proceeding may in the sole discretion of the Trustee” 
either “be apportioned on a pro rata basis to all then-funded Trust Fund sub-accounts” or “be charged only 
against the Trust Fund Sub-Account of the affected Beneficiary.” TD Art. 3.3. This allows the Trustee to 
use funds from beneficiary accounts even where that beneficiary is not affected by the claim, demand, 
action, suit, or proceeding. This is inconsistent with agency policy that accounts be held for the sole benefit 
of that individual. See POMS PS 01825.017.A (PS 18-085) (trust should be clarified where it appeared that 
the trust allowed the use of a beneficiary’s assets for the cost of defending another sub-account); POMS PS 
01825.011.E, .G (PS 17-026, PS 16-172) (trust does not meet the sole benefit criteria if an account can be 
charged for legal fees even where the account is not affected by the legal action).  

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203.D.5. However, an early termination clause that 
solely allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled 
trust to another section 1917(d)(4)(C) qualifying pooled trust complies with SSA’s rules governing pooled 
trusts. See POMS SI 01120.199.F.2. Here, the Trust Declaration states that if a Beneficiary moves out of 
Michigan, the Trustee will attempt to find a similar pooled trust operating in the Beneficiary’s new state of 
residence, and transfer the Beneficiary’s sub-account to that pooled trust. TD Art. 3.5. Thus, if a sub-
account under the current trust is terminated because the beneficiary moved out of the state, the funds can 
only be transferred to another pooled trust.  

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court  

The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(4)(C)(iii); POMS SI 01120.203.D.6. The Arc Pooled Trust does not appear to meet this 
requirement. The Preamble to the Trust Declaration states that a Donor is an “individual with disability, 
parents, grandparents, legal guardian, or a court acting on behalf of the individual with a disability.” TD 
Preamble. That would seem to meet the statutory and regulatory requirements. However, the Trust 
Declaration also defines a Donor simply as “the person who is donating property.” TD Art. 1.2(D). This is 
problematic because under the broad definition in Article 1.2(D), the Trust could be read to allow any 
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individual or entity, not just those permitted under the statute, to establish a Trust sub-account. The trust 
indicates that upon receipt of assets transferred “on behalf of a person with a disability” the sub-account is 
established, and after the account is established any person may add funds to the trust account. TD Art. 
2.5(A), (D). This could be read to suggest that the trust sub-account will initially be established by a Donor 
as defined in the Preamble (consistent with the statute), and that other categories of Donors may thereafter 
add funds. However, the trust also states that the trustee may accept “additional assets from any source, to 
be held under the terms of this agreement.” TD Art. 2.5(E). Therefore, it would seem that the trustee could 
accept the funds of the disabled individual from any source under this provision. Indeed, the particular sub-
account Joinder Agreement you sent us was established by the step-sister of the disabled individual—who 
is not a proper person to establish a pooled trust account under the statute and POMS. The Joinder 
Agreement states that the disabled individual does not have a legal guardian, so the step-sister was 
apparently not acting in that capacity when she established the sub-account. This, suggests that the trustee 
is apparently not reading or applying the trust to mean that the assets of the disabled individual will be used 
initially to establish the trust sub-account, and only individuals listed in the statute and POMS can establish 
that trust on behalf of the individual using that individual’s assets.[12] Thus, the Trust Declaration should be 
clarified to ensure that, when the account is established with the assets of the disabled individual, only 
those listed in the statute and POMS can act on behalf of the individual in establishing the trust account..  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death  

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) during his or her 
lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. This is known as the Medicaid payback 
requirement of the pooled trust exception.  

Here, the Trust includes a provision concerning termination upon death. The Trust Declaration states that, 
upon the death of a Beneficiary, any funds remaining in the sub-account shall be shall be retained by the 
Trust in the Remainder Sub-Account. TD Art. 2.1, 2.8. The Trust Declaration goes on to state that “to the 
extent that any amounts remaining in the Beneficiary’s account” upon the Beneficiary’s death are not 
retained by the Trust, the Trust “shall pay to the States from such deceased Beneficiary’s account any 
remaining amounts equal to the total amount of medical assistance paid on behalf of the Beneficiary by the 
State of Michigan or any other state,” made in proportion to the amount of medical assistance the 
Beneficiary received. TD Art. 2.8. Thus, the Trust contains the necessary language to satisfy the Medicaid 
payback requirement. The Joinder Agreement includes the same provision. JA(G).  

B. Regular Resource Rules 

If Arc is able to cure the above defects and qualify for the pooled trust exception, the regular resource 
counting rules in POMS SI 01120.200 would apply to determine whether a self-settled sub-account in the 
Trust would be counted as a resource. See 42 U.S.C. § 1382b(e)(1); POMS SI 01120.203.D.1. Pursuant to 
POMS SI 01120.200.D.1.a, trust principal will count as a resource if the beneficiary either: (a) has the legal 
authority to revoke or terminate the trust and then use the funds to meet his or her food or shelter needs; or 
(b) can direct use of the trust principal for his or her support and maintenance under the terms of the trust. 
Additionally, if the beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. 
Id.  

Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, Michigan. 
See POMS SI 01120.200.D.2. The Joinder Agreement states that it is irrevocable as to the Donor. 
Notwithstanding these provisions, under Michigan law, when a grantor is the sole beneficiary of a trust, the 
trust is deemed to be revocable even if the trust document states it is irrevocable. See POMS SI 
CHI01120.200.C. However, if the trust names a residual beneficiary or beneficiaries to receive the benefit 
of the trust interest after a specific event – usually the death of the primary beneficiary—then the trust is 
irrevocable, because the primary beneficiary could not unilaterally revoke the trust; rather, he or she would 
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need the consent of the residual beneficiary or beneficiaries. See id. Here, the trust is a remainder 
beneficiary for each sub-account, since the trust may retain all funds on the death of the beneficiary. 
JA(K)(4). Thus, there is at least one residual beneficiary and, consequently, a self-settled sub-account in the 
Trust is not revocable. See POMS SI CHI01120.200.C, D.  

Nor can the Beneficiary direct the use of trust assets. Here the Trustee, in its sole discretion, may make any 
payments under the Trust for the supplemental needs of each Beneficiary. TD Art. 2.6; JA(H).  

Finally, the Beneficiary cannot sell his or her beneficial interest in the Trust. The Trust Declaration 
contains a spendthrift provision that bars a Beneficiary from assigning his or her interest in the Trust 
principal or income; prohibits attachment of any part of the Trust principal or income by any creditor of a 
Beneficiary; and ensures that a Beneficiary’s interest in the Trust shall not be subject to bankruptcy 
proceedings or other legal obligations or liabilities the Beneficiary may incur. TD Art. 5.2. Generally, states 
that allow spendthrift trusts do not allow a grantor to establish a spendthrift trust for his or her own benefit. 
See POMS SI 01120.200.B.13; Restatement (Third) of Trusts § 58(2) & cmt. e (2003). Under Michigan 
law, even if the trust has spendthrift provision, a “creditor or assignee” may reach “[t]he maximum amount 
that can be distributed to or for the settlor’s benefit” (exclusive of sums needed to pay the settlor’s taxes). 
Mich. Comp. Laws Ann. §§ 700.7502(1), (3), 700.7506(1)(c)(ii). However, we believe this provision is 
best read to apply only to assignees who are creditors or holders of secured interests in the property, rather 
than a purchaser to whom property has been transferred for fair market value.[13] Thus, the spendthrift 
provision would be valid to prevent the beneficiary from selling his or her beneficial interest in the trust. 
Cf. Restatement (Third) of Trusts § 60, commt. 4 (transferee cannot reach the assets of a discretionary trust, 
even where the discretionary beneficiary is also the settlor of the trust).  

Therefore, if Arc can cure the defects discussed above and satisfy the requirements of the pooled trust 
exception, a self-settled sub-account in the Trust would not constitute a resource under the regular resource 
rules.  

II. Third-Party Sub-Accounts  

In the case of a trust established solely with the assets of a third party, the regular resource rules set forth in 
POMS SI 01120.200 apply to determine whether the assets in the trust are a resource. As with a self-settled 
sub-account, a third-party sub-account would not be a resource under the regular resource rules. First, the 
Trust does not give the beneficiary the right to terminate his or her sub-account. See POMS SI 
01120.200.D.1.b.2 (beneficiary generally does not have power to terminate a trust). Second, as discussed 
above, the Trust contains no provision allowing the beneficiary to direct the use of trust principal for his or 
her support or maintenance. Finally, with respect to a beneficiary’s power to otherwise sell his or her 
beneficial interest in the Trust, the Trust contains a spendthrift provision, TD Art. 5.2, which Michigan 
fully recognizes in third party trusts. See Mich. Comp. Laws. Ann. § 700.7502(1). That spendthrift 
provision prohibits any beneficiary from selling or otherwise alienating his or her interest. TD Art. 5.2 
Accordingly, a beneficiary’s beneficial interest in a third-party sub-account also would not be considered a 
resource.  

III. Comingled Sub-Accounts 

The Arc Pooled Trust allows contributions to a sub-account from any person. See TD Art. 1.2(D). 
Consequently, a sub-account could contain assets attributable to both the beneficiary and one or more third 
parties. Agency policy provides that, in the case of a comingled trust established on or after January 1, 
2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules apply 
to the portion of the comingled trust attributable to the assets of third parties, and the statutory resource 
rules apply to the portion attributable to the assets of the SSI claimant (or spouse) . See POMS SI 
01120.200A.2.b, SI 01120.201C.2.c. 
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Here, in the event that a sub-account in the Trust receives any contributions from a third party, the portion 
of the sub-account attributable to the assets of the third party would not be a resource under the regular 
resource rules, as discussed in Section II above. However, with respect to the portion of the sub-account 
attributable to the assets of the grantor-beneficiary, that portion would be considered a resource under the 
Act based on the defects discussed in Section I.A above.  

IV. D~ Sub-Account. 

It is not clear whether the sub-account established for the benefit of NH D~ should be considered a third 
party sub-account or a self-settled subaccount. The Joinder Agreement states that the funds are from Mr. 
D~’s late stepfather pursuant to the A. D. W~ Living Trust. Because we do not have a copy of the A. W~ 
Living Trust, we cannot determine whether the funds deposited in the sub-account represent a specific 
inheritance from D~’s late step-father, in which case the money would likely be D~’s property, or whether 
the funds were left to D~’t step-sister to hold in trust for D~’s benefit, in which case the money would be 
likely considered third party funds. As indicated above, if the sub-account is considered a third party trust, 
it would not be a resource under SSA’s regular resource rules. However, if it is a self-settled sub-account, 
the account would continue to be a resource even if the main Trust were to be amended to meet the pooled 
trust exception. The Donor for D~’s sub-account is his step-sister, acting as trustee for the living trust of 
D~’s late step-father, A. W~. A sibling is does not meet the Act’s requirement the trust account be 
established through the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or 
a court. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203.D.6. Therefore, if it is a self-settled sub-
account, it would not qualify for the pooled trust exception even if the trust would otherwise qualify for the 
pooled trust exception.  

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the Arc Pooled Trust does 
not meet all of the requirements for an exception to resource counting under 42 U.S.C. § 1396p(d)(4)(C). 
However, if the defects identified above with respect to the statutory exception were cured, then a self-
settled Trust sub-account generally would not constitute a resource under the regular resource counting 
rules. Similarly, a third-party sub-account in the Arc Pooled Trust would not constitute a resource. Finally, 
in the case of a comingled sub-account, the portion of the sub-account attributable to the assets of a third 
party would not be considered a resource, whereas the portion attributable to the assets of the grantor-
beneficiary would be considered a resource. It is unclear to us, based on the information provided, whether 
Mr. D~’s account should be considered a self-settled or a third-party sub-account. If it is self-settled, his 
account would continue to be a resource even if the trust were amended to qualify for the pooled trust 
agreement, since his step-sister established his account.  

----------------------------------------------------------------------------------------------------------- 

PS 01825.025 Michigan  
A. PS 20-035 Review of the Second Amendment and Restatement to the Pooled 
Accounts Trust of the Arc of Midland  

April 2, 2020 

1. Syllabus  

In this opinion the Regional Chief Counsel (RCC) examines the second amended and restated Declaration 
of Trust for the Pooled Accounts Trust of the Arc of Midland to determine whether it complies with the 
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procedures governing the Agency’s pooled trust policy. The RCC concludes that the Trust does not meet all 
of the requirements of the pooled trust exception. Specifically, the Trust allows for execution of core 
managerial duties by a for-profit entity, sub-accounts containing funds for multiple beneficiaries, and the 
use of a beneficiary’s funds for the benefit of another beneficiary.  

2. Opinion  

QUESTION 

You asked whether the second amended and restated Declaration of Trust for the Pooled Accounts Trust of 
the Arc of Midland, dated December 3, 2019, complies with the procedures governing the Agency’s pooled 
trust policy.  

 SHORT ANSWER 

For the reasons discussed below, we conclude that a self-settled sub-account in the Trust would be 
considered a resource under the Social Security Act because the Trust does not meet all of the requirements 
of the pooled trust exception. Specifically, the Trust allows for (a) execution of core managerial duties by a 
for-profit entity, (b) sub-accounts containing funds for multiple beneficiaries, and (c) the use of a 
beneficiary’s funds for the benefit of another beneficiary. However, a third-party sub-account in the Trust 
would not constitute a resource under the agency’s regular resource rules. In the case of a comingled sub-
account, the portion of the sub-account attributable to the assets of a third party would not be considered a 
resource, whereas the portion attributable to the assets of the grantor-beneficiary would be considered a 
resource.  

 BACKGROUND 

The Arc of Midland (Arc), a Michigan non-profit organization, has established the Pooled Accounts Trust 
of the Arc of Midland (Arc Pooled Trust). See About – The Arc of Midland, 
https://www.thearcofmidland.org/about/ (last visited Mar. 11, 2020). The Arc Pooled Trust is intended as a 
pooled supplemental needs trust to supplement, but not displace, assistance which may otherwise be 
available to beneficiaries. Trust Declaration (TD) Art. I, II.5, III.1. The assets held in the Trust and sub-
accounts are not for the primary support of the beneficiaries but rather are “to supplement their care needs 
only.” TD Art. III.1. A “Beneficiary” is defined as a disabled person who meets the requirements of 42 
U.S.C. § 1382c(a)(3) and is a recipient of services and benefits under the Trust. TD Art. II.1.  

In 2018, your office submitted the Declaration of Trust initially entered into on June 24, 1999, and 
amended and restated on June 3, 2013, as well as a Joinder Agreement, to our office. In an opinion dated 
January 25, 2019, we concluded that this version of the Trust did not comply with SSA’s pooled trust 
policy. See Program Operations Manual System (POMS) PS 01825.025 (CPM-19-036). Apparently in 
response to our opinion, Arc amended and restated the Trust again on December 3, 2019. Your office has 
submitted the second amended and restated Declaration of Trust and updated Joinder Agreement for our 
review.  

The Trust defines “Grantor” as the person who establishes a Trust sub-account for the benefit of a 
Beneficiary, and states that a Grantor can be the Beneficiary, a parent, grandparent, or legal guardian of the 
Beneficiary, or a court. TD Art. II.3. A Beneficiary’s sub-account is established upon the execution of a 
Joinder Agreement by a Grantor, subject to written acceptance of the Trustee. TD Art. V. Once a Grantor 
delivers property to the Trustee and the Trustee accepts it, the Trust becomes irrevocable and the 
contributed property non-refundable. Id.  

“Trustee” is defined as Arc, its successor or successors, and any Co-Trustee or Co-Trustees. TD Art. II.6. 
In turn, the Trust defines “Co-Trustee” as a person or entity, or both, selected by the Trustee to assist with 
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the management, administration, allocation, and disbursement of Trust assets and property. Id. The Trustee 
may resign only with court approval, and the court will select and appoint a successor Trustee. TD Art. XI.  

Beneficiaries “have no entitlement to the income or corpus of [the] Trust, except as the Trustee, in its 
complete and unfettered discretion, elects to disburse,” and the “Trust corpus and income are not available 
to any Beneficiary except to the extent of distributions made by the Trustee to a Beneficiary.” TD Art. III.1, 
3. Further, Beneficiaries are prohibited from compelling a distribution from their sub-accounts. TD Art. 
III.5.  

The Trust Declaration states that it shall be irrevocable, but that it may be amended to effectuate the terms 
and purposes of the Trust as set forth in Article III. TD Art. V, IX. Additionally, the Trustee, with court 
approval, may amend the Trust Declaration to conform with any rules or regulations relating to 42 U.S.C. § 
1396p or related statutes, whether State or federal. TD Art. IX.  

The Trust Declaration contains a paragraph pertaining to early termination of the Trust. TD Art. X.1. 
Additionally, the Trust Declaration and the Joinder Agreement each contain a paragraph regarding the 
distribution of trust assets upon the death of a beneficiary. TD Art. X.2; JA at W. Those paragraphs contain 
Medicaid payback provisions, under which any amounts remaining in a sub-account after the beneficiary’s 
death that are not retained by the Trust must be paid to “any state” up to the “amount equal to the total 
amount of medical assistance paid on behalf of the Beneficiary” by the state. TD Art. X.2; JA at W.  

The Trust Declaration contains a spendthrift provision that prohibits (1) anticipation or assignment by any 
Beneficiary of any part of the Trust principal or income; and (2) attachment or control of any part of the 
Trust principal or income by any creditor of a Beneficiary, whether private or public. TD Art. III.5. The 
spendthrift clause also provides that no part of the Trust, principal or income, “may be taken by any legal or 
equitable process by any voluntary or involuntary creditor, including those that have provided for the 
Beneficiary’s support and maintenance.” Id.  

The Trust Declaration and Joinder Agreement each provide that Arc, as Trustee, is the remainder 
Beneficiary of each Trust sub-account. TD Art. XIII.1.b; JA at DD.5.a.2.  

The Joinder Agreement provides that if the Grantor of a sub-account intends to enroll more than one 
Beneficiary under one sub-account, an additional agreement between the Grantor and the Trustee is 
required. JA at DD.3.  

  

DISCUSSION 

As stated above, the Trust allows a Grantor to be a Beneficiary, a Beneficiary’s parent, grandparent, or 
legal guardian, or a court, and a Trust sub-account becomes effective upon execution of a Joinder 
Agreement by a Grantor. TD Art. II.3, V. In addition, the Trust Declaration provides that the Trust Estate 
may include contributions in cash or property “at any time by any grantor” in accordance with Art. V. TD 
Art. IV (emphasis added). The Trust Declaration and Joinder Agreement are otherwise silent as to who may 
contribute assets to a sub-account. Thus, as currently written, it appears that the Trust permits not only 
Beneficiaries but also their parents, grandparents, and legal guardians to contribute assets to a Trust sub-
account.[1] Consequently, three possible types of sub-accounts exist: (1) a sub-account that is funded solely 
by assets belonging to the Beneficiary (i.e., a self-settled sub-account); (2) a sub-account that is funded 
solely by third-party assets; and (3) a comingled sub-account containing both third-party and Beneficiary 
assets. The following discussion addresses each type separately.  

I. Self-Settled Sub-Accounts 
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A. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000[2] , from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). As 
relevant here, an exception to this rule exists for trusts that meet the criteria of 42 U.S.C. § 1396p(d)(4)(C) 
(commonly known as the pooled trust exception).  

In order to qualify for the pooled trust exception, the trust must contain assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 

2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes of 
investment and management of funds.  

3. Accounts in the trust are established solely for the benefit of the disabled individual. 

4. The account is established through the actions of the individual, parent, grandparent, legal guardian, or 
court.  

5. To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust will pay to the State(s) the amount remaining in the account up to the 
total amount of medical assistance paid on behalf of the beneficiary under the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

 Here, although the Trust is irrevocable, a self-settled sub-account in the Trust would be a resource, because 
funds held in the sub-account are to be used for the individual Beneficiary’s benefit. TD Art. III.1-2. 
Accordingly, we consider whether the Trust qualifies for the pooled trust exception. As discussed below, 
we do not believe the second restated Trust Declaration satisfies all of the requirements of this exception. 
As such, a self-settled sub-account in the Trust established on or after January 1, 2000, would not be 
excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

Here, Arc, a non-profit association, established and manages the Arc Pooled Trust. See TD Art. III.1. The 
Trust Declaration designates Arc as the Trustee. TD Art. II.6. The Trust Declaration also states that if “a 
non-profit association employs the services of a for-profit entity, the non-profit must maintain ultimate 
managerial control over the trust.” TD Art. VI.8.  

As Trustee, Arc is empowered to “employ any investment management service, financial institution, or 
similar organization to advise it, handle all Trust investments, and render all accounting of funds held on its 
behalf under custodial, agency, or other Agreements.” TD Art. VII.17. While this could result in a for-
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profit entity managing the Trust investments, that would not be inconsistent with the statement in Art. VI.8 
that Arc must maintain “ultimate managerial control” over the Trust. Therefore, such use of a for-profit 
entity would not violate this first requirement of the pooled trust exception.  

However, the Trust Declaration as currently written still appears to allow for the possibility that a for-profit 
entity acting as a Co-Trustee could manage the Trust or execute core managerial duties. “Co-Trustee” is 
defined as “a person or entity, or both, selected by the Trustee to assist with the management, 
administration, allocation, and disbursement of Trust assets and property.” TD Art. II.6. Nothing prohibits 
the Trustee from selecting a for-profit entity as a Co-Trustee.[3] 

Significantly, the Trust Declaration provides that “Trustee” shall include any Co-Trustee or Co-Trustees. 
TD Art. II.6. As such, a Co-Trustee, which could be a for-profit entity, would hold the same powers as the 
Trustee and could potentially execute core managerial duties. See, e.g., TD Art. III.2 (Trustee has sole 
discretion to make payments from sub-account for beneficiary’s supplemental care needs), VI.6 (Trustee 
has sole discretion to make any payment to beneficiary or any suitable person), VII Introduction (Trustee 
holds numerous “continuing, absolute, and discretionary powers to deal with any property, real or personal, 
held in the Trust”).  

Moreover, the Trust Declaration does not require that a successor Trustee to Arc be a non-profit 
association. It specifies that the Trustee may only resign with the approval of a court of competent 
jurisdiction, and that the court will select and appoint a successor Trustee. TD Art. XI. However, the Trust 
Declaration does not expressly require the court to select a non-profit association. If a for-profit entity were 
named as successor Trustee, that would also violate the agency policy that a pooled trust must be managed 
by a non-profit association. See POMS SI 01120.203(D)(3), SI 01120.225(B).  

Accordingly, the Trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

 To satisfy the second requirement of the pooled trust exception, a trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The Trust Declaration 
states that the Trust maintains a separate sub-account for each beneficiary, but for purposes of investments 
and management of funds, the Trustee pools the Trust sub-accounts. TD Art. VI.1. Also, the Trustee, or its 
authorized agent, maintains records for each Trust sub-account. Id . However, the Joinder Agreement (JA) 
contains a provision indicating that a Grantor may enroll more than one Beneficiary under one sub-
account.[4] JA at DD.3. Doing so would create an account for multiple beneficiaries, in contravention of the 
requirement that the trust maintain a separate account for each beneficiary. Consequently, the Trust does 
not appear to meet this requirement.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The POMS states that an individual trust account does not meet the pooled trust 
exception if the trust account “provides a benefit to any other individual or entity during the disabled 
individual’s lifetime.” POMS SI 01120.203(D)(5).  

Here, the Trust Declaration provides that the “Trustee shall pay or apply for the supplemental needs of each 
Beneficiary, such amounts from the principal or income, or both, of the Trust sub-account maintained for 
such Beneficiary . . . as the Trustee . . . may from time to time deem necessary or advisable for the 
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satisfaction of that Beneficiary’s supplemental care needs, if any.” TD. Art. III.2 (emphasis added). 
Similarly, the Trust refers to a Grantor establishing a sub-account “for the benefit of the Beneficiary.” TD 
Art. II.3 (emphasis added). Likewise, any sub-account established by execution of a Joinder Agreement 
“will be administered for the benefit of the Beneficiary.” JA at Z.  

However, the Joinder Agreement as currently written contemplates a single sub-account containing funds 
belonging to multiple beneficiaries. JA at DD.3 (Grantor may “enroll more than one Beneficiary under one 
Trust sub-account” by executing an additional agreement). Nothing in the Joinder Agreement stipulates that 
the funds in such a sub-account would be reserved pro rata exclusively for each beneficiary’s benefit, or 
otherwise kept track of to ensure that none of the funds belonging to one beneficiary would be used for the 
benefit of another of that sub-account’s beneficiaries. Accordingly, the Trust does not meet the 
requirements of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203(D)(5). An early termination clause is 
acceptable only if all of the following criteria are met: (1) the State(s) receives all amounts remaining in the 
trust up to an amount equal to the amount of medical assistance paid on behalf of the individual under the 
State Medicaid plan(s); (2) after payment of allowable administrative expenses,[5] all remaining funds are 
distributed to the trust beneficiary; and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1). An early termination clause, however, need not meet the 
foregoing criteria if it solely allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) 
qualifying pooled trust to another section 1917(d)(4)(C) qualifying pooled trust. See POMS SI 
01120.199(F)(2).  

The Trust Declaration contains an early termination clause, which appears to comply with SSA’s policy 
regarding early termination. Article X.1.a provides that upon early termination, the State(s) as primary 
assignee will receive all amounts remaining in the Trust at the time of termination up to an amount equal to 
the total amount of medical assistance paid on behalf of the individual under the State Medicaid plan(s).[6] 
In turn, Article X.1.b provides that after the above reimbursement to the State(s), all remaining funds must 
be distributed to the beneficiary. Additionally, the power to terminate belongs exclusively to the Trustee 
and not the beneficiary. TD Art. X.1.c. These provisions comport with the requirements for an acceptable 
early termination clause in POMS SI 01120.199(F)(1). The Trust Declaration further provides that a 
beneficiary’s assets may be transferred from one qualifying section 1917(d)(4)(C) pooled trust to another 
qualifying section 1917(d)(4)(C) pooled trust. TD Art. X.1.d. That also meets the requirement in POMS SI 
01120.199(F)(2).  

  

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or 
a Court 

The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the account beneficiary, his or her parent, grandparent, or legal guardian, or a court. 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Arc Pooled Trust satisfies this requirement, 
because it limits the meaing of “Grantor” to only those persons or entities permitted under the statute to 
take action to establish a Trust sub-account, and specifies that only a Grantor may establish a sub-account. 
TD Art. II.3, V. The trust defines “Grantor” as the person who establishes a Trust sub-account for the 
benefit of a Beneficiary, and states that a Grantor can be the Beneficiary, a parent, grandparent, or legal 
guardian of the Beneficiary, or a court. TD Art. II.3. And a Beneficiary’s sub-account is established upon 
the execution of a Joinder Agreement by a Grantor, subject to written acceptance of the Trustee. TD Art. V. 
Therefore, the Trust satisfies this requirement.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 
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To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) during his or her 
lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). This is known as the Medicaid 
payback requirement of the pooled trust exception.  

Here, the Trust includes a provision concerning termination upon death. The Trust Declaration states that, 
upon the death of a Beneficiary, any funds remaining in the sub-account shall be deemed to be surplus 
Trust property and shall be retained by the Trust and, in the Trustee’s sole discretion, used (a) for the 
benefit of other Beneficiaries, (b) to “aide persons who are indigent and disabled,” or (c) to provide persons 
who are indigent and disabled with housing or supplemental support services. TD Art. X.2. The Trust 
Declaration goes on to state that “to the extent that any amounts remaining in the Beneficiary’s account” 
upon the Beneficiary’s death are not so retained by the Trust, the Trustee “shall pay from such remaining 
amounts in the account to any state an amount equal to the total amount of medical assistance paid on 
behalf of the Beneficiary under the State’s plan under 42 U.S.C. § 1396(a) et seq.” Id. Accordingly, the 
Trust contains the necessary language to satisfy the Medicaid payback requirement. The Joinder Agreement 
includes the same provision. JA at W.  

Thus, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, would 
be considered a resource under the Social Security Act because it does not meet all of the requirements of 
the pooled trust exception. Consequently, the defects discussed above would have to be cured to except this 
Trust from resource counting.[7] 

 B. Regular Resource Rules 

If Arc were to cure the above defects and qualify for the pooled trust exception, the regular resource 
counting rules in POMS SI 01120.200 would apply to determine whether a self-settled sub-account in the 
Trust established on or after January 1, 2000, would be counted as a resource.[8] See 42 U.S.C. § 
1382b(e)(1); POMS SI 01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal will 
count as a resource if the beneficiary either: (a) has the legal authority to revoke or terminate the trust and 
then use the funds to meet his or her food or shelter needs; or (b) can direct use of the trust principal for his 
or her support and maintenance under the terms of the trust. Additionally, if the beneficiary can sell his or 
her beneficial interest in the trust, that interest is a resource. Id.  

With respect to revocability, whether a trust can be revoked depends on the terms of the trust and 
applicable state law – here, Michigan. See POMS SI 01120.200(D)(2). The Trust Declaration states that it 
shall be irrevocable, but that it may be amended under certain conditions. TD Art. IX. Additionally, upon 
the delivery to and acceptance of property by the Trustee, the Trust shall be irrevocable and the property 
nonrefundable. TD Art. V. Thus, because a Grantor can include the Beneficiary, where the Beneficiary 
contributes or causes to be contributed his or her own assets to the Trust sub-account, the Trust is 
irrevocable as to the Beneficiary.  

Notwithstanding these provisions, under Michigan law, when a grantor is the sole beneficiary of a trust, the 
trust is deemed to be revocable even if the trust document states it is irrevocable. See POMS SI 
CHI01120.200(C). However, if the trust names a residual beneficiary or beneficiaries to receive the benefit 
of the trust interest after a specific event – usually the death of the primary beneficiary – then the trust is 
irrevocable, because the primary beneficiary could not unilaterally revoke the trust; rather, he or she would 
need the consent of the residual beneficiary or beneficiaries. See id. Here, the Joinder Agreement provides 
that, upon the death of the Beneficiary, if the Trust does not retain the funds in the Beneficiary’s account, 
“and after all State(s) have been reimbursed the total amount of Medical assistance provided, then the 
residual beneficiary of any Trust funds shall be” the person named by the Grantor at the time the Joinder 
Agreement is executed. JA at W. Moreover, the Trustee maintains a contingent residual interest in each 
sub-account. See TD Art. XIII.1.b; JA at DD.5.a.2. Thus, there is at least one residual beneficiary and, 
consequently, a self-settled sub-account in the Trust is not revocable. See POMS SI CHI01120.200(C), (D).  

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025#fnr7
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025#fnr8
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200CHI
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200CHI
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200CHI


 181 

Regarding the Beneficiary’s ability to direct the use of trust principal, here the Trustee, in its sole 
discretion, may make any payments under the Trust for the supplemental needs of each Beneficiary. TD 
Art. III.2, VI.6; JA at BB. Neither the Trust Declaration nor the Joinder Agreement provides for mandatory 
disbursements to the Beneficiary; indeed, the Trust Declaration states that Beneficiaries are not entitled to 
the Trust corpus or income and may not compel distributions from their sub-accounts. TD Art. III.1, 3, 5. 
Thus, the Beneficiary cannot direct the use of the sub-account principal for support and maintenance.  

With respect to the Beneficiary’s ability to sell his or her beneficial interest in the Trust, the Trust 
Declaration contains a spendthrift provision which provides that no part of the Trust, principal or income, 
shall be subject to anticipation or assignment by the Beneficiaries nor shall it be subject to attachment or 
control by any public or private creditor of the Beneficiaries; nor may it be taken by any legal or equitable 
process by any voluntary or involuntary creditor. TD Art. III.5. Under Michigan law, however, even if the 
trust has a valid spendthrift provision, a “creditor or assignee” of a self-settled trust may reach “[t]he 
maximum amount that can be distributed to or for the settlor’s benefit” (exclusive of sums needed to pay 
the settlor’s taxes). Mich. Comp. Laws Ann. § 700.7506(1)(c)(ii). Nevertheless, we believe this provision is 
best read to apply only to assignees who are creditors of secured interests in the property, rather than a 
purchaser to whom property has been transferred for fair market value.[9] We believe that Michigan would 
likely follow the Restatement (Third) of Trusts, which states that a purchaser for value (as opposed to a 
creditor) generally would not be able to reach the trust funds of a self-settled discretionary trust. See 
Restatement (Third) of Trusts § 60 & comment f (2019). Therefore, beneficiaries effectively cannot sell 
their beneficial interests in the trust and obtain the cash value of the trust.  

Thus, if Arc can cure the defects discussed in Section I.A above and satisfy the requirements of the pooled 
trust exception, a self-settled sub-account in the Trust would not constitute a resource under the regular 
resource rules.  

II. Third-Party Sub-Accounts 

As noted above, it appears that the Trust permits not only Beneficiaries but also their parents, grandparents, 
and legal guardians to contribute assets to a Trust sub-account. TD Art. II.3, IV, V. In the case of a trust 
established solely with the assets of a third party, the regular resource rules set forth in POMS SI 
01120.200 apply to determine whether the assets in the trust are a resource. Here, as with a self-settled sub-
account, a third-party sub-account would not be a resource under the regular resource rules. First, the Trust 
does not give the Beneficiary the right to terminate his or her sub-account. See POMS SI 
01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). Indeed, the Trust 
Declaration expressly provides that the power to terminate belongs exclusively to the Trustee and not to the 
Beneficiary. TD Art. X.1.c. Second, as discussed above, the Trust contains no provision allowing the 
Beneficiary to direct the use of trust principal for his or her support or maintenance. Finally, with respect to 
a beneficiary’s power to otherwise sell his or her beneficial interest in the Trust, the Trust contains a 
spendthrift provision, as noted above, TD Art. III.5, which Michigan allows in third party trusts. See Mich. 
Comp. Laws Ann. § 700.7502(1). Accordingly, a beneficiary’s beneficial interest in a third-party sub-
account also would not be considered a resource.   

III. Comingled Sub-Accounts 

It is possible for a sub-account in the Arc Pooled Trust to contain assets attributable to both the beneficiary 
and one or more of the third parties noted above. Agency policy provides that, in the case of a comingled 
trust established on or after January 1, 2000, with the assets of both an SSI claimant (or spouse) and third 
parties, the regular resource rules apply to the portion of the comingled trust attributable to the assets of 
third parties, and the statutory resource rules apply to the portion attributable to the assets of the SSI 
claimant (or spouse). See POMS SI 01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  

Here, in the event that a sub-account in the Trust established on or after January 1, 2000, receives any 
contributions from a third party (parent, grandparent, or legal guardian), the portion of the sub-account 
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attributable to the assets of the third party would not be a resource under the regular resource rules, as 
discussed in Section II above. However, with respect to the portion of the sub-account attributable to the 
assets of the grantor-beneficiary, that portion would be considered a resource under the Act based on the 
defects discussed in Section I.A above.[10] 

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the Arc Pooled Trust 
established on or after January 1, 2000, does not meet all of the requirements for an exception to resource 
counting under 42 U.S.C. § 1396p(d)(4)(C). However, if the defects identified above with respect to the 
statutory exception were cured, then a self-settled Trust sub-account would not constitute a resource under 
the regular resource counting rules. Similarly, a third-party sub-account in the Arc Pooled Trust would not 
constitute a resource. Finally, in the case of a comingled sub-account, the portion of the sub-account 
attributable to the assets of a third party would not be considered a resource, whereas the portion 
attributable to the assets of the grantor-beneficiary would be considered a resource.  

--------------------------------------------------------------------------------------------------------------------------------  

PS 01825.039 Ohio  
C. CPM 19-087 Review of The Ohio Community Pooled Annuity Master Trust  

Date: June 21, 2019 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines whether the The Ohio Community Pooled 
Annuity Master Trust (Trust), as amended in 2014, is in compliance with SSA’s pooled trust policy. The 
RCC concludes that the trust does not comply with pooled trust policy because it allows the non-profit 
entity to delegate control of core management functions to a for-profit organization. Therefore, self-settled 
funds in accounts established by a disabled individual on or after January 1, 2000, would be resources. 
Because this trust was previously determined to be excepted from resource counting, a 90-day amendment 
period applies.  

2. Opinion  

QUESTION 

You asked whether The Ohio Community Pooled Annuity Master Trust (Trust), as amended in 2014, is in 
compliance with SSA’s pooled trust policy. For the reasons discussed below, we conclude that the trust 
does not comply with pooled trust policy because it allows the non-profit entity to delegate control of core 
management functions to a for-profit organization. Therefore, self-settled funds in accounts established by 
a disabled individual on or after January 1, 2000, would be resources. However, since this pooled trust was 
previously determined to be excepted from resource counting, the trust should be provided 90 days to 
amend the trust to conform to the Agency’s policy regarding non-profit management of the trust before 
accounts would be considered resources to trust beneficiaries. If the Dayton Foundation is able to cure this 
defect and qualify for the pooled trust exception, no accounts in the Trust would constitute resources under 
the statutory or regular resource rules.  

BACKGROUND 
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The Dayton Foundation, Inc. and the Disability Foundation, Inc. (both Ohio nonprofit organizations) 
established The Ohio Community Pooled Annuity Master Trust.  

The Dayton Foundation is identified as the “Settlor” and “Trustee,” and the Disability Foundation is 
identified as the “Distribution Trustee.” Trust Agreement (TA) Introduction. The trust is intended to 
“promote the general well being of Individuals with Disabilities by providing for their Supplemental Needs 
. . . and to enable the Trustee to promote and administer Disability Programs and Services.” The Trust 
Agreement was initially entered into on August 25, 1998, and was most recently restated on December 29, 
2014. Your office submitted the Trust Agreement (TA), as restated in 2014, and an Account Agreement 
(AA) for our review.  

Trust Agreement 

The Trust Agreement provides that the trust is a pooled trust established under 42 U.S.C. § 1396p(d)(4)(C). 
TA § 1.  

An account is created in the pooled trust when a “Qualified Donor” signs an Account Agreement and 
contributes property in exchange for a charitable gift annuity, which will pay funds into the individual’s 
account in the trust. TA §§ 1(D), 3(A).[6] A “Qualified Donor” includes the disabled individual, a parent, 
grandparent, legal guardian, court, or other person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 
3(M). The trustee keeps separate records for each account, but is not required to segregate accounts for 
investment purposes. TA § 3(A).  

The trust has a “Distribution Trustee,” which is the Disability Foundation, or “any person or persons, 
jointly and collectively, serving as the Distribution Trustee.” TA § 3(H). The trust also has a “Trustee,” 
which is the Dayton Foundation, “or any person or persons, jointly and collectively, serving as the 
Trustee.” TA § 3(Q).  

The Dayton Foundation, as settlor, may remove a Trustee or Distribution Trustee and name a replacement. 
TA § 4(A)-(B). Any replacement Distribution Trustee must be a “Qualified Sponsor,” meaning a non-profit 
organization authorized to sponsor a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and Ohio law. TA §§ 
3(N), 4(A). There is no corresponding requirement that a replacement Trustee be a Qualified Sponsor or 
non-profit entity.  

The Trustee generally handles the financial/investment responsibilities of the trust. See TA § 7. However, 
the Trustee may delegate any or all of its powers to the Distribution Trustee. TA § 5(C).  

The Distribution Trustee decides whether to make distributions from the Account in its discretion. TA § 
5(D). While the beneficiary is alive, income and principal from the account may be used “solely for the 
Supplemental Needs of the [beneficiary] as directed . . . by the Distribution Trustee.” TA § 2(A).  

Upon the beneficiary’s death, the Distribution Trustee will first pay “allowable expenses under applicable 
Medicaid and SSI provisions,” including POMS SI 01120.203. TA § 2(B). For funds characterized as the 
“Annuity Amount” or “Accumulated Annuity Amount,” the funds will be distributed to the persons or 
entities named by the Qualified Donor in the Account Agreement, but only after the Trust repays States for 
any Medicaid benefits received by the beneficiary. TA § 2(B)(1).[7] The repayment amount is equal to the 
total amount of Medicaid benefits received, except that the repayment amount is to be prorated among the 
involved States if there is not enough money to repay all States in full. TA § 2(B)(1). Any Annuity 
Amount, Accumulated Annuity Amount, or other funds not distributed in this manner will be retained by 
the trust for Disability Programs and Services as the Distribution Trustee sees fit. TA § 2(B)(2).  

The Distribution Trustee may delegate its powers with respect to the use and distribution of funds to the 
Distribution Committee, consisting of one or more persons. TA § 5(D).  
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The trust states that a beneficiary has no right or power to assign, anticipate, alienate, or otherwise transfer 
any right or interest in an Account Agreement. TA § 8. The trust states that it is irrevocable, although the 
Dayton Foundation may amend the trust agreement as it sees fit to further the purposes of the trust. TA § 
12. The Dayton Foundation may not terminate the trust. TA § 12.  

The trust is governed by Ohio law. TA § 13(D). 

Account (Joinder) Agreement  

The Account Agreement recites that neither the Qualified Donor nor the individual with disabilities may 
transfer any interest in the trust except as otherwise stated in the trust agreement. AA, p. 1.  

The Account Agreement identifies the Qualified Donor, the beneficiary, the personal representative (if 
any), and whether the beneficiary is receiving Medicaid and/or SSI. AA, p. 3-4. The Agreement also 
specifies the property transferred by the Qualified Donor. AA, p. 4.  

DISCUSSION 

I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual.[8] See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, as discussed below, the trust is irrevocable. However, it would be a resource under the statutory 
provisions, unless the pooled exception applies, since funds are to be used for the individual’s benefit. See 
TA § 2(A) & 8.  

The Agency previously determined, in 2006, that this trust met the pooled trust exception as of September 
16, 2005, when a defect in the Medicaid payback provisions was corrected. See POMS PS 10825.039 (PS 
06-053 SSI-Ohio-Review of the Gift Annuity Account for J~, Jan. 30, 3006). However, the trust has been 
amended since that time, and the Agency has clarified and detailed how it will determine whether the non-
profit entity adequately maintains control of and manages the trust within the meaning of the statute.  
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The trust continues to meet criteria two through five above. However, as discussed below, the trust does not 
satisfy the first of the requirements of this exception based on the Agency’s current policy. As such, a self-
funded Account in the Trust would not be excepted from resource counting. However, since the trust was 
previously determined to be excepted from resource counting under the pooled trust exception, trust 
accounts should continue to be excepted from resource counting, provided the trust is amended to conform 
with SSA’s pooled trust management provisions within 90 days of being informed of the problematic 
language in the trust. See POMS SI 01120.225(A)(2).  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for determining the amount of the trust corpus to invest, removing or replacing the 
trustee, and making day-to-day decisions regarding the health and well-being of the beneficiaries. Id . Also, 
a for-profit entity must not be allowed to determine whether to make discretionary disbursements from the 
trust. POMS SI 01120.225(E).  

Here, a non-profit organization (The Dayton Foundation) settled or established the trust, and serves as the 
initial trustee. However, this trustee can appoint a for-profit entity as replacement trustee. See TA § 4(A). 
While the Distribution Trustee must be replaced by a Qualified Sponsor, which must be a non-profit entity, 
there is no restriction on who may be appointed as a successor to the main Trustee, which has power to 
appoint replacement trustees and manage the trust generally. Indeed, one provision of the trust envisions 
that a “financial institution or trust company” may serve as trustee. TA § 4(D).  

In addition, even if the trust were amended to ensure that any replacement trustee is a non-profit entity, it is 
not clear that the non-profit trustee would have retained sufficient control over the trust. POMS SI 
01120.225(D) also requires that a non-profit association determine “the amount of the trust corpus to 
invest.” However, the Trustee is granted the authority to designate an investment manager. TA § 6. Thus, 
the trustee may be able to delegate authority to determine the amount of the corpus to invest to a for-profit 
investment manager.  

Furthermore, although the non-profit Distribution Trustee determines when and how much to pay to or for 
the benefit of a disabled beneficiary, the Trust Agreement specifies that the non-profit Distribution Trustee 
may delegate its powers with respect to the use and distribution of funds to the Distribution Committee, 
consisting of one or more persons. TA § 5(D). There is no requirement that these individuals be associated 
with a non-profit entity. So even though the trust states that a non-profit organization, as Distribution 
Trustee, makes decisions about the health and well-being of the beneficiaries and whether a discretionary 
payment can be made from the trust, TA § 2(A), this core function could also be delegated to a person or 
entity that is not a non-profit entity. Thus, we conclude that the provisions for a Distribution Committee 
potentially allow a for-profit entity to determine whether to make discretionary disbursements from the 
trust.  

Accordingly, the trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D)(1).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The trust satisfies this 
requirement, as it maintains a separate subaccount for each beneficiary, but for purposes of investments and 
management of funds, the trustees pool the Trust subaccounts. TA § 2, 3(A).  
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3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Here, the Trust Agreement provides that, while the disabled individual is alive, 
the income and principal from the account may be used “solely for the Supplemental Needs of the 
Individual with Disabilities.” TA § 2(A). Accordingly, the trust agreement appears to satisfy the third 
requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C.A. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust Agreement provides that only a 
Qualified Donor may establish the account. A Qualified Donor includes the disabled individual, a parent, 
grandparent, legal guardian, court, or other person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 
3(M). Accordingly, the trust appears to satisfy the fourth requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) 
and POMS SI 01120.203(D)(6).  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death  

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed equal to the total amount of medical assistance paid on 
behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(D)(8).  

Here, the trust agreement provides that, following the death of the disabled individual, allowable expenses 
may be paid as described by POMS SI 01120.203. Although the trust may retain certain funds, no funds 
may be paid to any other persons or entities until the relevant State(s) have been reimbursed for medical 
assistance paid on behalf of the deceased beneficiary during his or her lifetime. Accordingly, the Trust 
Agreement appears to satisfy the requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv) and POMS SI 
01120.203(D)(8).  

II. Regular Resource Rules 

If the Dayton Foundation is able to cure the above defects and qualify for the pooled trust exception, a self-
funded Account in the Trust would still subject to the regular resource counting rules.[9] See POMS SI 
01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the beneficiary 
has the legal authority to revoke or terminate the trust and then use the funds to meet his or her food or 
shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. In addition, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  

We must first determine whether a trust account can be revoked or terminated. Whether a trust can be 
revoked or terminated depends on the terms of the trust and applicable state law—here, Ohio. See POMS 
SI 01120.200(D)(2). The Trust Agreement states that the Trust is irrevocable and cannot be terminated. TA 
§ 12. Likewise, the Account Agreement recites that neither the Qualified Donor nor the individual with 
disabilities may transfer any interest in the trust except as otherwise stated in the trust agreement. AA, p. 1.  

As a general principle of trust law, when a grantor is the sole beneficiary of a trust, the trust is deemed 
revocable even if the trust document states that the trust is irrevocable. See POMS SI CHI01120.200.C; 
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Rest. (2d) of Trusts § 339. However, under Ohio law, if a trust described in 42 U.S.C. 1396p(d)(4) 
explicitly states it is irrevocable, then the trust should be considered irrevocable even if the grantor is the 
sole beneficiary. See Ohio Rev. Code. Ann. § 5804.18; POMS SI CHI01120.200.D.5. Thus, if the trust 
were amended to comply with the pooled trust provisions in § 1396p(d)(4)(C), the trust accounts would be 
considered irrevocable even if there were no residual beneficiaries. In any event, the grantor would never 
be the sole beneficiary of a trust account because the trust is entitled to retain specified funds for Disability 
Programs and Services, making the trust itself an additional beneficiary of the trust account.  

Nor can the beneficiary direct the use of the trust funds for his or her food or shelter needs. The trust 
agreement provides that the Distribution Trustee makes distributions in its “unrestricted” discretion. TA § 
5(D). Neither the Trust Agreement nor the Account Agreement provide for mandatory disbursements to the 
beneficiary. The Trust Agreement only requires the Distribution Trustee to “consult” with the beneficiary 
or his personal representative concerning possible distributions from the trust. TA § 2(A). Thus, the grantor 
cannot direct the use of the account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the trust, the trust agreement 
contains a spendthrift provision which provides that no interest shall be assignable or otherwise 
transferrable. Generally, states that allow spendthrift trusts do not allow a grantor to establish a spendthrift 
trust for his or her own benefit. See POMS SI 01120.200(B)(13). Ohio law provides that even when a trust 
contains a spendthrift provision, a creditor or assignee of the settlor may reach the maximum amount that 
can be distributed to or for the settlor’s benefit (up to the amount attributable to the settlor’s contributions 
to the trust, if there is more than one settlor).[10] Ohio Rev. Code Ann. § 5805.06(A)(2). However, the 
Office of the General Counsel has previously determined that this provision is best read to allow only a 
creditor, not a purchaser for value, to reach the maximum amount the trustee could distribute for the 
settlor’s benefit. See POMS PS 01825.039(D) (PS 09-104). This is consistent with the legislative notes to 
that statute, which discuss creditor claims. This interpretation is also supported by subsection (A)(3) of that 
statute, which states that, for trusts described in 42 U.S.C. § 1396p(d)(4)(C), the court may limit the award 
of a settlor’s creditor’s recovery under the statute. In addition, Ohio law broadly states that any self-settled 
trust that meets the pooled trust exception will not be considered a resource to the beneficiary of the trust. 
See Ohio Rev. Code § 5163.21(F)(3). This also suggests that the Ohio legislature does not consider these 
trust assets to be something that the beneficiary could sell for value. Therefore, the spendthrift provisions 
should be considered valid and effective to prevent beneficiaries from selling their beneficial interests in 
the trust and to prevent transferees for value from reaching the corpus of the trust—at least if a trust meets 
the requirements of a 42 U.S.C. § 1396(d)(4)(A) or (d)(4)(C) trust.  

Therefore, if the Dayton Foundation can cure the above-discussed defects and satisfy the requirements of 
the pooled trust exception, a self-funded Account in the Trust would not constitute a resource under the 
regular resource rules.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded Accounts in The Ohio Community Pooled 
Annuity Master Trust where the disabled individual’s assets were first added on or after January 1, 2000, 
would not meet all the requirements for an exception to resource counting under 42 U.S.C. § 
1396p(d)(4)(C). However, the trust should be given 90 days to amend the trust to conform with SSA policy 
regarding pooled trust management provisions before accounts should be considered resources.  

--------------------------------------------------------------------------------------------------- 
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PS 01825.039 Ohio  
D. CPM-19-077 Review of The 2014 Ohio Community Pooled Flexible-Spending 
Trust  

May 8, 2019 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines whether the 2014 Ohio Community Pooled 
Flexible-Spending Trust meets the criteria for the pooled trust exception. The trust does not comply with 
pooled trust policy because it allows the non-profit entity to delegate control of core management functions 
outside the non-profit organization. Accounts in the Trust would be considered resources under the Social 
Security Act.  

2. Opinion  

QUESTION 

You asked whether The 2014 Ohio Community Pooled Flexible-Spending Trust (Trust) offered by The 
Disability Foundation, Inc. (Foundation) is in compliance with SSA’s pooled trust policy. For the reasons 
discussed below, we conclude that the trust does not comply with pooled trust policy and that accounts in 
the Trust would be considered resources under the Social Security Act. Specifically, the trust does not 
comply with pooled trust policy because it allows the non-profit entity to delegate control of core 
management functions outside the non-profit organization. However, if the Foundation is able to cure this 
defect and qualify for the pooled trust exception, an account in the Trust would not constitute a resource 
under the regular resource rules.  

BACKGROUND 

The Disability Foundation, Inc., an Ohio nonprofit organization, has established The 2014 Ohio 
Community Pooled Flexible-Spending Trust. See The Disability Foundation – About Us, 
http://www.disability-foundation.org/about-us/ (last accessed Apr. 15, 2019). It is a pooled trust which is 
intended to “promote the general well being of Individuals with Disabilities by providing for their 
Supplemental Needs . . . and to enable the Trustee to promote and administer Disability Programs and 
Services.” The Trust Agreement was initially entered into on January 29, 2014, and restated on January 20, 
2015. Your office submitted the Trust Agreement (TA) and Account Agreement (AA) for our review.  

Trust Agreement 

The Trust Agreement provides that the trust is a pooled trust established under 42 U.S.C. § 1396p(d)(4)(C). 
TA § 1.  

An account is created in the pooled trust when a “Qualified Donor” signs an Account Agreement and 
contributes funds to be placed in the trust for the benefit of an individual with disabilities. TA § 3(A). A 
“Qualified Donor” includes the disabled individual, a parent, grandparent, legal guardian, court, or other 
person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 3(J). The trustee keeps separate records for each 
account, but is not required to segregate accounts for investment purposes. TA § 3(A).  

The trust has a “Distribution Trustee,” which is the non-profit Foundation, or “any person or persons, 
jointly and collectively, serving as the Distribution Trustee.” TA § 3(E). The trust also has a “Trustee,” 



 189 

which is the for-profit entity Keybank N.A., “or any person or persons, jointly and collectively, serving as 
the Trustee.” TA § 3(N).  

The Foundation, as settlor, may remove a Trustee or Distribution Trustee and name a replacement. TA § 
4(A)-(C). Any replacement Distribution Trustee must be a “Qualified Sponsor,” meaning a non-profit 
organization authorized to sponsor a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and Ohio law. TA §§ 
3(K), 4(A).  

The Trustee generally handles the financial/investment responsibilities of the trust. See TA § 7. However, 
the Trustee may delegate any or all of its powers to the Distribution Trustee. TA § 5(C).  

The Distribution Trustee decides whether to make distributions from the Account in its discretion, although 
it will consult with the beneficiary’s personal representative or with the beneficiary himself or herself. TA § 
2(A). While the beneficiary is alive, the account may be used “solely for the Supplemental Needs of the 
[beneficiary] as directed . . . by the Distribution Trustee.” TA § 2(A).  

Upon the beneficiary’s death, the Distribution Trustee will first pay “allowable expenses under applicable 
Medicaid and SSI provisions,” including POMS SI 01120.203. TA § 2(B). The Trust will retain 25% of the 
balance. TA § 2(B)(1). The Qualified Donor has two options regarding the remaining 75% of the balance. 
When the Account Agreement is signed, the Qualified Donor may direct that the remaining 75% be paid to 
specified persons, but only after the Trust repays States for any Medicaid benefits received by the 
beneficiary. TA § 2(B)(2). The repayment amount is equal to the total amount of Medicaid benefits 
received, except that the repayment amount is to be prorated among the involved States if there is not 
enough money to repay all States in full. TA § 2(B)(2). If the Qualified Donor does not identify remainder 
beneficiaries, the Trust will retain 100% of the remaining balance.  

The Distribution Trustee may delegate its powers with respect to the use and distribution of funds to the 
Distribution Committee, consisting of one or more persons. TA § 5(D).  

The trust states that a beneficiary has no right or power to assign, anticipate, alienate, or otherwise transfer 
any right or interest in an Account Agreement. TA § 8. The trust states that it is irrevocable, although the 
Foundation may amend the trust agreement as it sees fit to further the purposes of the trust. TA § 12. The 
Foundation may not terminate the trust. TA § 12.  

The trust is governed by Ohio law. TA § 13(D). 

Account (Joinder) Agreement 

The Account Agreement recites that “once accepted, the funds placed in this Account may not be 
withdrawn, except in accordance with the terms of the Trust.” AA, p. 1.  

The Account Agreement identifies the Qualified Donor, the beneficiary, the personal representative (if 
any), and whether the beneficiary is receiving Medicaid and/or SSI. AA, p. 1-2. The Agreement also 
specifies the property transferred by the Qualified Donor. AA, p. 3. The particular Account Agreement we 
were provided does not list any property. However, we assume that at least some property was transferred 
to the Trust by the Qualified Donor.  

The Qualified Donor elects whether any funds remaining after the beneficiary’s death should be retained by 
the trust, or whether 75% of the remaining funds should be paid to specified individuals or entities after 
Medicaid payback. AA, p. 3-4.  

DISCUSSION 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
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I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual.[11] See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, as discussed below, the trust is irrevocable. However, it would be a resource under the statutory 
provisions, since funds are to be used for the individual’s benefit. See TA § 2(A) & 8. Accordingly, we 
consider whether the trust qualifies for the pooled trust exception. As discussed below, the trust does not 
satisfy the first of the requirements of this exception. As such, a self-funded Account in the Trust would not 
be excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for determining the amount of the trust corpus to invest, removing or replacing the 
trustee, and making day-to-day decisions regarding the health and well-being of the beneficiaries. Id . Also, 
a for-profit entity must not be allowed to determine whether to make discretionary disbursements from the 
trust. POMS SI 01120.225(E).  

Here, the non-profit organization established the trust, but did not maintain sufficient control over the 
management of the trust. Although the trust states that only the non-profit organization, as “Settlor,” can 
remove and replace a trustee (TA § 4(A)-(B)), the non-profit organization has not retained sufficient 
control over other key aspects of managing the trust.  

As an initial matter, we note that the for-profit Trustee may delegate any or all of its powers to the non-
profit Distribution Trustee. TA § 5(C). Under SSA policy, “[t]he for-profit entity may handle certain trust 
functions on behalf of the non-profit association.” POMS SI 01120.225(D). However, the trust agreement 
in this case provides for the inverse—the for-profit has main control over the investment of the trust, and 
the non-profit association can exercise the for-profit entity’s power only with the for-profit entity’s consent.  

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825039#fnr11
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120201
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
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For this reason, we do not believe the Trust’s “use of a for-profit entity [is] subordinate to the non-profit 
managers” as required by POMS SI 01120.225(D). Rather, Section 5(C) functionally subordinates the non-
profit Distribution Trustee to the for-profit Trustee, as the non-profit entity can only exercise many trustee 
powers if explicitly authorized by for-profit entity.  

POMS SI 01120.225(D) also requires that the non-profit association determine “the amount of the trust 
corpus to invest.” However, the for-profit Trustee is granted the authority to designate an investment 
manager, TA § 6, and the investment-related powers in Section 7 are granted to the Trustees collectively. 
E.g., TA § 7(B). Thus, it is not clear that this requirement is met.  

Furthermore, the Trust Agreement specifies that the non-profit Distribution Trustee may delegate its 
powers with respect to the use and distribution of funds to the Distribution Committee, consisting of one or 
more persons. TA § 5(D). There is no requirement that these individuals not be associated with the Trustee 
or another for-profit entity. So even though the trust states that the non-profit organization, as Distribution 
Trustee, makes decisions about the health and well-being of the beneficiaries and whether a discretionary 
payment can be made from the trust, TA § 2(A), this core function could also be delegated to a person or 
entity that is not a non-profit entity. Thus, we conclude that the provisions for a Distribution Committee 
potentially allow a for-profit entity to determine whether to make discretionary disbursements from the 
trust.  

Accordingly, the trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D)(1).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The trust satisfies this 
requirement, as it maintains a separate subaccount for each beneficiary, but for purposes of investments and 
management of funds, the trustees pool the Trust subaccounts. TA § 2, 3(A).  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Here, the Trust Agreement provides that, while the disabled individual is alive, 
the income and principal from the account may be used “solely for the Supplemental Needs of the 
Individual with Disabilities.” TA § 2(A). Accordingly, the trust agreement appears to satisfy the third 
requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C.A. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust Agreement provides that only a 
Qualified Donor may establish the account. A Qualified Donor includes the disabled individual, a parent, 
grandparent, legal guardian, court, or other person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 3(J). 
Accordingly, the trust appears to satisfy the fourth requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) and 
POMS SI 01120.203(D)(6).  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120201
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
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To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed equal to the total amount of medical assistance paid on 
behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(D)(8).  

Here, the trust agreement provides that, following the death of the disabled individual, allowable expenses 
may be paid as described by POMS SI 01120.203. Following such payment, 25% of the account balance 
will be retained by the Trust. TA § 2(B)(1). The Qualified Donor may elect to have the remaining 75% 
retained by the Trust as well. Alternatively, the Qualified Donor may elect to have the Trust reimburse 
States for Medicaid expenses and then pay any remaining funds over to specified persons or entities. 
Accordingly, the Trust Agreement appears to satisfy the requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv) 
and POMS SI 01120.203(D)(8).  

II. Regular Resource Rules 

If the Foundation is able to cure the above defects and qualify for the pooled trust exception, a self-funded 
Account in the Trust would still subject to the regular resource counting rules.[12] See POMS SI 
01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the beneficiary 
has the legal authority to revoke or terminate the trust and then use the funds to meet his or her food or 
shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. In addition, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  

We must first determine whether a trust account can be revoked or terminated. Whether a trust can be 
revoked or terminated depends on the terms of the trust and applicable state law—here, Ohio. See POMS 
SI 01120.200(D)(2). The Trust Agreement states that the Trust is irrevocable and cannot be terminated. TA 
§ 12. Likewise, the Account Agreement requires the Qualified Donor to agree that “once accepted, the 
funds placed in this Account may not be withdrawn, except in accordance with the terms of the Trust.” AA, 
p. 1.  

As a general principle of trust law, when a grantor is the sole beneficiary of a trust, the trust is deemed 
revocable even if the trust document states that the trust is irrevocable. See POMS SI CHI01120.200.C; 
Rest. (2d) of Trusts § 339. However, under Ohio law, if a trust described in 42 U.S.C. 1396p(d)(4) 
explicitly states it is irrevocable, then the trust should be considered irrevocable even if the grantor is the 
sole beneficiary. See Ohio Rev. Code. Ann. § 5804.18; POMS SI CHI01120.200.D.5. Thus, if the trust 
were amended to comply with the pooled trust provisions in § 1396p(d)(4)(C), the trust accounts would be 
considered irrevocable even if there were no residual beneficiaries. In any event, the grantor would never 
be the sole beneficiary of a trust account because the trust is entitled to retain 25% of any remaining funds 
after the beneficiary’s death for the Foundation’s Disability Programs and Services, making the trust itself 
an additional beneficiary of the trust account.  

Nor can the beneficiary direct the use of the trust funds for his or her food or shelter needs. The trust 
agreement provides that the Distribution Trustee makes distributions in its “unrestricted” discretion. TA § 
2(A) & 5(D). Neither the Trust Agreement nor the Account Agreement provide for mandatory 
disbursements to the beneficiary. The Trust Agreement only requires the Distribution Trustee to “consult” 
with the beneficiary or his personal representative concerning possible distributions from the trust. TA § 
2(A). Thus, the grantor cannot direct the use of the account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the trust, the trust agreement 
contains a spendthrift provision which provides that no interest shall be assignable or otherwise 
transferrable. Generally, states that allow spendthrift trusts do not allow a grantor to establish a spendthrift 
trust for his or her own benefit. See POMS SI 01120.200(B)(13). Ohio law provides that even when a trust 
contains a spendthrift provision, a creditor or assignee of the settlor may reach the maximum amount that 
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can be distributed to or for the settlor’s benefit (up to the amount attributable to the settlor’s contributions 
to the trust, if there is more than one settlor). Ohio Rev. Code Ann. § 5805.06(A)(2). However, the Office 
of the General Counsel has previously determined that this provision is best read to allow only a creditor, 
not a purchaser for value, to reach the maximum amount the trustee could distribute for the settlor’s benefit. 
See POMS PS 01825.039(D) (PS 09-104). This is consistent with the legislative notes to that statute, which 
discuss creditor claims. This interpretation is also supported by subsection (A)(3) of that statute, which 
states that, for trusts described in 42 U.S.C. § 1396p(d)(4)(C), the court may limit the award of a settlor’s 
creditor’s recovery under the statute. In addition, Ohio law broadly states that any self-settled trust that 
meets the pooled trust exception will not be considered a resource to the beneficiary of the trust. See Ohio 
Rev. Code § 5163.21(F)(3). This also suggests that the Ohio legislature does not consider these trust assets 
to be something that the beneficiary could sell for value. Therefore, the spendthrift provisions should be 
considered valid and effective to prevent beneficiaries from selling their beneficial interests in the trust and 
to prevent transferees for value from reaching the corpus of the trust—at least if a trust meets the 
requirements of a 42 U.S.C. § 1396(d)(4)(A) or (d)(4)(C) trust.  

Therefore, if the Foundation can cure the above-discussed defects and satisfy the requirements of the 
pooled trust exception, a self-funded Account in the Trust would not constitute a resource under the regular 
resource rules.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded Accounts in The 2014 Ohio Community 
Pooled Flexible-Spending Trust would not meet all the requirements for an exception to resource counting 
under 42 U.S.C. § 1396p(d)(4)(C).  

--------------------------------------------------------------------------------------------------- 

PS 01825.017 Indiana  
A. PS 20-076 The New Leaf National Foundation Special Needs Pooled Trust  

August 11, 2020 

1. Syllabus  

In this opinion the RCC examines the Leaf National Foundation Special Needs Pooled Trust to determine if 
it complies with agency pooled trust policy. Due to problematic language concerning the management of 
the pooled trusts, which could allow management funtions to fall to for-profit entities, the trust does not 
meet the pooled trust exception for self-settled trusts under 42 U.S.C. § 1396p(d)(4)(C).  

 2. Opinion  

QUESTION 

 You asked whether the New Leaf National Foundation Special Needs Pooled Trust (NLNF Trust or Trust) 
is in compliance with the procedures governing the agency’s trust policy. The Trust operates in multiple 
states, but the Trust documents state that it is governed by Indiana law. In the particular case at issue, the 
Trust Beneficiary resides in Tennessee.  

 SHORT ANSWER 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825039
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 We conclude that the NLNF Trust does not meet the pooled trust exception for self-settled trusts under 42 
U.S.C. § 1396p(d)(4)(C) because its trustee and agency provisions are inconsistent with the statutory 
requirements regarding the management of pooled trusts by non-profit entities. As such, a self-settled sub-
account in the Trust would be considered a resource for SSI purposes. We also conclude that the Trust sub-
accounts (including third-party assets in a comingled sub-account) would not be considered resources under 
the regular resource rules, applying Indiana law as the relevant state law.  

 BACKGROUND 

 New Leaf National Foundation (NLNF), an Indiana non-profit organization, established the Trust on June 
5, 2019, and serves as the Trustee. See Trust Agreement (T.A.), Preamble; New Leaf National Foundation, 
About , https://newleafsnt.org/about/ (last visited July 7, 2020)) . According to its website, NLNF operates 
and administers its trusts in 46 states. New Leaf National Foundation, Home , https://newleafsnt.org (last 
visited July 13, 2020). However, the Trust Agreement and Joinder Agreement state that the Trust is 
governed by Indiana law. T.A. § 9.10; Joinder Agreement (J.A.), Section VI, Art. 8.4.  

 While NLNF is named as the Trustee, the definition of “Trustee” in the Trust Agreement also includes “its 
successor(s) in interest and capacity, and shall include one or more Co-Trustee(s), if such Co-Trustees shall 
in the future be named as may be necessary or advisable; said Co-Trustee(s) subject to the right of New 
Leaf National Foundation to remove any Co-Trustee, which right is specifically herein reserved.” T.A. § 
1.8. The Trustee may resign at any time if it has appointed, or petitioned a court to appoint, a successor 
Trustee “that meets the requirements of applicable law for the manager of a Pooled Special Needs Trust.” 
T.A. § 6.2(M).  

 The Trust Agreement states that the Trust is “irrevocable and may not be altered, amended, revoked, or 
terminated.” T.A. § 2.1. It appears that the sub-accounts are primarily intended to be self-settled. T.A. §§ 
3.1, 3.3; New Leaf National Foundation, Frequently Asked Questions, https://newleafsnt.org/faq/ (last 
visited July 6, 2020). But the Trust Agreement does allow third-party contributions. T.A. § 7.1 (referring to 
“amounts, other than the Beneficiary’s own property, contributed to the Trust”).  

 The Trust consists of separate, individual sub-accounts that are accounted for separately within the pooled 
trust, but the Trust assets are pooled for purposes of management and investment. T.A. §§ 1.10, § 3.4. At 
least annually, the Trustee must report to each Beneficiary, or the Beneficiary’s legal representative, a 
complete statement of the sub-account’s assets, including disbursements and distributions during the 
reporting period. T.A. § 4.4. The Beneficiaries of the Trust are disabled persons, as defined in 42 U.S.C. § 
1382c(a)(3). T.A. § 1.1. An individual sub-account is established when a Joinder Agreement is executed by 
an “Account Grantor” who may be the “Beneficiary, himself or herself, or the parent, grandparent, or legal 
guardian of the Beneficiary, or a court of competent jurisdiction, in accordance with 42 U.S.C. § 
1396p(d)(4)(C)(iii), or any other person permitted by any successor statute, who establishes an Account . . . 
for the benefit of a Beneficiary.” T.A. §§ 1.1, 1.2, 1.6, 3.5; see also J.A., Sections I, II.  

According to the Trust Agreement, each sub-account is established and managed “for the sole benefit of the 
Beneficiary.” T.A. § 1.10; see also J.A., Section IV, Section VI, Art. 4. The Trustee has “sole and absolute 
discretion” to make disbursements to or for the benefit of a Beneficiary. T.A. § 4.1; J.A., Section VI, Art. 3. 
The Trust Agreement also provides that the Trustee may employ agents or advisors “to assist Trustee, and 
to act without independent investigation upon their recommendations, and instead of acting personally, to 
employ one or more agents to perform any act of administration, whether discretionary or not.” T.A. § 
6.2(D). The Trustee also has authority to defend, in court or otherwise, against requests or demands for 
release of income or principal to or on behalf of a Beneficiary by a health insurance or healthcare provider 
or governmental department or agency to pay for equipment, medication, or services , and the cost of such 
defense may be charged to that Beneficiary’s Account. T.A. § 4.3.  

 The Trust Agreement includes a spendthrift provision providing that “[n]o Beneficiary of any Account has 
any right or power to anticipate, pledge, assign, transfer, alienate, or encumber their interest in the Trust in 

https://newleafsnt.org/about/
https://newleafsnt.org/
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any way; nor will any such interest in any manner be liable for or subject to the debts, liabilities, or 
obligations of such Beneficiary or claims of any sort against such Beneficiary.” T.A. § 9.7.  

 The Trust Agreement may be terminated prior to the Beneficiary’s death under two circumstances: (1) if 
the Trustee has made every reasonable attempt to continue the Trust Agreement, but it has become 
impossible or impracticable to carry out the purpose of the agreement; or (2) if a court or agency of 
competent jurisdiction issues a final, non-appealable decision that the Account does not qualify as a Pooled 
Special Needs Trust. T.A. § 5.2(A), (B). In either instance, the Trust Agreement (1) requires Medicaid 
payback; (2) specifies that other than reasonable administrative expenses, no entity other than the 
Beneficiary may benefit from early termination; and (3) states that the Beneficiary has no power of early 
termination. T.A. § 5.2(C). The Trust Agreement further allows for the transfer of a sub-account to another 
trust established under 42 U.S.C. § 1396p(d)(4)(C), and provides that such transfer will not result in any 
disbursements other than to the successor trust established under 42 U.S.C. § 1396p(d)(4)(C) or to pay the 
expenses listed in POMS SI 01120.199(F)(3). T.A. §§ 5.2(C)(iv), 6.2(N).  

 Upon termination of a Trust sub-account due to the death of a Beneficiary, funds remaining in the sub-
account will be distributed as follows: (1) payment of state or federal taxes arising from the Beneficiary’s 
death and reasonable administrative fees associated with the termination and wrapping up of the sub-
account; (2) retention by the Charity (i.e., NLNF) if the Beneficiary has so directed; (3) repayment of 
Government Benefits advanced to or for the benefit of the Beneficiary up to an amount equal to the total 
medical assistance so paid by Medicaid or a similar program, to the extent such medical assistance has not 
already been reimbursed from any other source; and (4) distribution of remaining assets to the Residual 
Beneficiaries named in the Joinder Agreement or, if no Residual Beneficiaries are named or survive, to the 
Trust. T.A. § 5.1; J.A., Section V.  

 The Trust Agreement also contains a provision addressing the potential establishment of an Achieving 
Better Life Experiences (ABLE) account. T.A. § 6.2(O). Under this provision, the Trustee has the power 
and authority to “contribute to a qualified ABLE account under Section 529A of the Internal Revenue Code 
on a Beneficiary’s behalf.” T.A. § 6.2(O).  

 DISCUSSION 

 I. Self-Settled Sub-Account 

A. Statutory Resource Rules 

 Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, as relevant here, if a trust meets 
the criteria of a pooled trust under 42 U.S.C. § 1396p(d)(4)(C), the trust is excluded from this rule. See 
POMS SI 01120.203(D).  

 Here, even if the trust is irrevocable, a self-settled sub-account would be a resource under the statutory 
provisions, because the Trustee has discretion to use the income and the principal in the individual sub-
accounts for the benefit of the Beneficiary for whom the sub-account was established. T.A. § 4.1. Thus, 
sub-accounts that are self-settled by the disabled individual would be resources under the statutory 
provisions, unless the pooled trust exception applies.  

 In order to qualify for the pooled trust exception, the Trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
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2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 
of investment and management of funds.  

3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. The trust provides that, to the extent that amounts remaining in the beneficiary’s account upon the 

death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid 
on behalf of the beneficiary under the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

  

Here, the Trust does not appear to meet the first condition of the pooled trust exception, but would meet the 
other criteria for the exception.  

 1. The Trust Does Not Satisfy the Requirement Regarding Management by a Non-Profit Association 
Because a For-Profit Entity Could Be Named as Co-Trustee. 

 To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a nonprofit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A nonprofit association 
may employ the services of a for-profit entity, but the nonprofit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225(D). For example, the nonprofit association must be 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, and 
making day-to-day decisions regarding the health and well-being of the beneficiaries. Id. Also, a for-profit 
entity must not be allowed to determine whether to make discretionary disbursements from the trust. POMS 
SI 01120.225(E).  

 Here, the Trust was established by NLNF, a non-profit organization. T.A. Preamble; New Leaf National 
Foundation, About, https://newleafsnt.org/about/. NLNF also manages the Trust as the Trustee. T.A. § 1.8, 
Art. 4, 6. As noted above, the Trust Agreement defines “Trustee” to include “successor(s)” and “Co-
Trustee(s).” T.A. § 1.8. With respect to “successor(s),” the Trust Agreement specifies that if NLNF resigns 
as Trustee, it must appoint or petition a court to appoint “a successor Trustee that meets the requirements of 
applicable law for a manager of a Pooled Special Needs Trust.” T.A. § 6.2(M). We believe this provision 
adequately conveys that any successor Trustee must be a non-profit association, given that the Trust 
Agreement defines a “Special Needs Pooled Trust” as a trust that qualifies under 42 U.S.C. § 
1396p(d)(4)(C). T.A. § 1.7. However, there is no similar requirement in the Trust Agreement that a “Co-
Trustee(s)” be a non-profit association. And it appears that any Co-Trustee exercises congruent powers to 
that of the Trustee. T.A. § 1.8. Thus, under the terms of the Trust, a for-profit entity could be named as Co-
Trustee, which would violate the non-profit management requirement of the pooled trust exception.  

 The language in Section 6.2(D) of the Trust Agreement is also problematic. It provides that the Trustee 
may “employ care managers, attorneys, appraisers, accountants, investment advisors . . . and other agents 
or advisors to assist Trustee, and to act without independent investigation upon their recommendations, and 
instead of acting personally, to employ one or more agents to perform any act of administration, whether 
discretionary or not.” T.A. § 6.2(D). We are concerned that this broad language could permit NLNF to cede 
too much managerial control of the Trust to a for-profit entity. As such, we recommend that NLNF clarify 
this provision to make it clear that the nonprofit association maintains ultimate managerial control over the 
Trust. POMS SI 01120.225(D).  

 2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes. 
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 To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable to pool the funds in the individual accounts for 
investment and management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). In 
addition, the trust must be able to provide an individual accounting for each individual. POMS SI 
01120.203(D)(4). The Trust satisfies this requirement, as it maintains a separate sub-account for each 
Beneficiary, but for purposes of investments and management of funds, the Trustee pools the sub-accounts. 
T.A. § 1.10; T.A. § 3.4. The Trustee also maintains records for each sub-account. T.A. §§ 3.4, 4.4. 

 3. Trust Sub-Accounts Are Established Solely for the Individual Beneficiary’s Benefit. 

 To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Conversely, a trust account is not established for the sole benefit of the disabled 
individual if it: (1) provides a benefit to any other individual or entity during the disabled individual’s 
lifetime; or (2) allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity. POMS SI 01120.203(D)(5).  

 Here, both the Trust Agreement and Joinder Agreement provide that individual sub-accounts are 
established and managed for the sole benefit of the Beneficiary. T.A. § 1.10; J.A., Section IV, Section VI, 
Art. 4. In addition, we consider the following:  

Benefit to Another Individual or Entity During the Disabled Individual’s Lifetime 

The Trust Agreement contains a defense clause describing the Trustee’s authority to defend the Trust 
against any challenge to its denial of a distribution request from a sub-account by a health insurance or 
healthcare provider or governmental department or agency to pay for equipment, medication, or services. 
T.A. § 4.3. This clause states that “[a]ny expenses incurred by the Trustee in carrying out the intent of this 
paragraph, including reasonable attorney’s fees and other legal expenses, will be a proper charge to 
Beneficiary’s Account.” Id. Since this provision does not appear to contemplate the use of a Beneficiary’s 
assets for the benefit of another Beneficiary, we believe it satisfies the sole benefit requirement.  

In addition, the Trust Agreement provides that the “Trustee may make distributions to or on behalf of a 
Beneficiary even though such distributions benefit a guardian or the person having custody of the 
Beneficiary if such benefit is reasonable under the circumstances.” T.A. § 9.6. Agency policy recognizes 
that disbursements made for the benefit of the Beneficiary may incidentally benefit third parties. For 
example, in the context of third party payments, “[t]he key to evaluating this provision [regarding trusts 
established for the sole benefit of the individual] is that, when the trust makes a payment to a third party for 
goods or services, the goods or services must be for the primary benefit of the trust beneficiary. You should 
not read this so strictly as to prevent any collateral benefit to anyone else.” POMS SI 01120.201(F)(3)(a). 
Because the Trust Agreement allows only for an “Incidental Benefit to [a] Guardian” that is “reasonable 
under the circumstances,” we believe it satisfies the sole benefit requirement. T.A. § 9.6.  

The Trust Agreement also allows the Trustee to contribute to a qualified ABLE account on a Beneficiary’s 
behalf. T.A. § 6.2(O). Because the Beneficiary under the NLNF Trust would also be the owner of the 
ABLE account, the distribution of the funds from the Trust sub-account to the ABLE account would not 
violate the sole benefit requirement. See POMS SI 01130.740(A) (the eligible individual is the owner and 
designated beneficiary of the ABLE account).  

Termination of the Trust Account Prior to the Individual’s Death and Payment of the Corpus to  
Another Individual or Entity 
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 As noted above, the Trust Agreement contains early termination provisions. The POMS states that an early 
termination clause is acceptable only if all of the following criteria are met: (1) the state(s) receives all 
amounts remaining in the trust up to an amount equal to the amount of medical assistance paid on behalf of 
the individual under the state Medicaid plan(s); (2) after payment of allowable administrative expenses,[1] 
all remaining funds are distributed to the trust beneficiary; and (3) the power to terminate is given to 
someone other than the trust beneficiary. See POMS SI 01120.199(F)(1). However, an early termination 
clause that solely allows for a transfer of the beneficiary’s assets from one 42 U.S.C. § 1396p(d)(4)(C) 
pooled trust to another 42 U.S.C. § 1396p(d)(4)(C) pooled trust complies with SSA’s rules governing 
pooled trusts. See POMS SI 01120.199(F)(2). In that case, the early termination clause must contain 
specific limiting language that precludes the early termination from resulting in disbursements other than to 
the secondary 42 U.S.C. § 1396p(d)(4)(C) trust or to pay for allowable administrative expenses listed in 
POMS SI 01120.199(F)(3) and SI 01120.201(F)(4). See id. 

  

Here, the Trust Agreement allows early termination under the following circumstances: (1) if the Trustee 
has made every reasonable attempt to continue the Trust Agreement, but it has become impossible or 
impracticable to carry out the purpose of the agreement; or (2) if a court or agency of competent 
jurisdiction issues a final, non-appealable decision that the Account does not qualify as a Pooled Special 
Needs Trust. T.A. § 5.2(A), (B). In either instance, the following provisions apply:  

• The state(s) “will receive all amounts remaining in the Account at the time of termination up to an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the 
State Medicaid plan(s)”;  

• Other than the administrative expenses listed in POMS SI 01120.199(F)(3), “no entity other than 
the Beneficiary may benefit from the early termination (i.e., after the reimbursement to the 
state(s), all remaining funds are disbursed to the Beneficiary)”; and  

• “In no event will the Beneficiary have the power of early termination of the Account[.]” 

T.A. § 5.2(C). In addition, t he Trust Agreement allows for the transfer of a sub-account to another trust 
established under 42 U.S.C. § 1396p(d)(4)(C), and provides that such transfer will not result in any 
disbursements other than to the successor trust established under 42 U.S.C. § 1396p(d)(4)(C) or to pay the 
expenses listed in POMS SI 01120.199(F)(3). T.A. §§ 5.2(C)(iv), 6.2(N). These provisions comply with 
SSA’s policy regarding early termination.  

 4. Trust Sub-Accounts Are Established by the Individual, Parent, Grandparent, Legal Guardian, or Court. 

 The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). Here, t he Trust Agreement provides that a Trust 
sub-account may be established by an Account Grantor by executing a Joinder Agreement. T.A. § 1.1, 3.5; 
J.A., Section I. An Account Grantor is defined as “a Beneficiary, himself or herself, or the parent, 
grandparent, or legal guardian of a Beneficiary, or a court of competent jurisdiction, in accordance with 42 
U.S.C. § 1396p(d)(4)(C)(iii), or any other person permitted by any successor statute.” T.A. § 1.2; see also 
J.A., Section II. Thus, the Trust Agreement satisfies this requirement.  

 5. The Trust Meets the Requirements Regarding State Medicaid Reimbursements.  

 To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” 
that provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account 
are not retained by the trust, the trust will pay to the state(s) an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under the state Medicaid plan(s). 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). This is known as the Medicaid payback requirement of the 
pooled trust exception.  
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 Here, the Trust Agreement provides that, upon termination of a sub-account following the death of the 
Beneficiary, state or federal taxes due from the sub-account because of the death of the Beneficiary and 
reasonable administrative fees associated with the termination and wrapping up of the sub-account may be 
paid. See T.A. § 5.1(A). Such administrative expenses are allowed under POMS SI 01120.203(E)(1). Next, 
to the extent that the Joinder Agreement does not indicate that all remaining sub-account assets are to be 
retained by the Charity, the state(s) will be paid up to an amount equal to the total medical assistance paid 
by Medicaid or a similar program , to the extent such medical assistance has not already been reimbursed 
from any other source . T.A. § 5.1(C). Accordingly, the Trust satisfies the fifth requirement of 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203(D).  

 In sum, we believe that a self-settled sub-account in the NLNF Trust does not satisfy the first requirement 
of the pooled trust exception. Therefore, it would be considered a resource for SSI purposes.[2] 

 B. Regular Resource Rules 

 If NLNF is able to cure the above defects and qualify for the pooled trust exception, a self-settled sub-
account in the Trust must still be evaluated under the regular resource rules in POMS SI 01120.200 to 
determine if it is countable resource. See POMS SI 01120.200(A)(1), SI 01120.203(D)(1). Pursuant to 
POMS SI 01120.200(D)(1)(a), trust principal is a resource if: (1) the beneficiary has the legal authority to 
revoke or terminate the trust and then use the funds to meet his or her food or shelter needs, or (2) the 
beneficiary can direct the use of the trust principal for his or her support and maintenance under the terms 
of the trust. In addition, if the beneficiary can sell his or her beneficial interest in the trust, that interest is a 
resource. Id. 

 First, we determine whether a self-settled sub-account in the Trust can be revoked. This depends on the 
terms of the trust and applicable state law. See POMS SI 01120.200(D)(2). Here, the Trust Agreement 
states that the Trust “will be construed and regulated by the laws of the State of Indiana, which will be the 
initial situs of the trust.” T.A. § 9.10. Likewise, the Joinder Agreement specifies that it, along with the Trust 
Agreement, “shall be governed exclusively by, and interpreted in accordance with the laws of the United 
States of America and the State of Indiana.” J.A., Section VI, Art. 8.4. As noted above, NLNF administers 
trusts in 46 states, and its website states that it “abid[es] by each specific state and federal guidelines” in 
doing so. New Leaf National Foundation, Home, https://newleafsnt.org/. Because the specific Beneficiary 
in this case resides in Tennessee, we consulted with the Office of Program Law (OPL) as to which state’s 
law the agency should apply in determining whether a self-settled sub-account can be revoked.[3] OPL 
advised that, if the Trust states that it is governed by Indiana law, then—absent reason to question that it 
indeed is governed by Indiana law—it should be reviewed against Indiana law by default. We see no reason 
to question that the NLNF Trust is indeed governed by Indiana law[4] ; accordingly, we will apply Indiana 
law.  

The Trust Agreement states that the Trust is irrevocable. T.A. § 2.1. We note that, as a general principle of 
trust law, when a grantor is also the sole beneficiary of a trust, the trust is revocable even if the trust 
document states that the trust is irrevocable. See Restatement (Third) of Trusts § 65 Reporter’s Notes 
(2003) (quoting Restatement (Second) of Trusts § 339 (1959)) ; see also POMS SI 01120.200(D), SI 
CHI01120.200(C). Although neither Indiana statutory nor case law specifically addresses the revocability 
of an irrevocable trust where the grantor is the sole beneficiary, we believe an Indiana court would likely 
follow this general trust principle.[5] However, if the trust document names a “residual beneficiary” who 
would receive the trust principal upon the grantor’s death (or some other specific event), the primary 
beneficiary cannot unilaterally revoke the trust, but instead needs the consent of the residual beneficiary. 
See POMS SI 01120.200(D)(3), SI CHI01120.200(C). Here, the Trust is the default residual Beneficiary of 
each sub-account if no other residual Beneficiaries are named or survive. T.A. § 5.1(D); J.A., Section V. 
Since there will always be at least one residual Beneficiary, the Trust Beneficiaries would not be able to 
revoke their sub-accounts.  

 Nor can the Trust Beneficiaries direct the use of the sub-account principal for their support and 
maintenance under the terms of the Trust Agreement. Specifically, the Trust Agreement and Joinder 
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Agreement both state that NLNF, as Trustee, has sole discretion in making all distributions from the Trust. 
T.A. § 4.1; J.A., Section VI, Art. 3. Accordingly, the principal of a self-settled sub-account in the Trust 
would not be considered a resource.  

 Further, the Trust Agreement includes a spendthrift provision that provides: “No Beneficiary of any 
Account has any right or power to anticipate, pledge, assign, transfer, alienate, or encumber their [sic] 
interest in the Trust in any way; nor will any such interest in any manner be liable for or subject to the 
debts, liabilities, or obligations of such Beneficiary or claims of any sort against such Beneficiary .” T.A. § 
9.7. Under Indiana law, when a grantor is also a beneficiary of a trust, a spendthrift provision will not 
prevent creditors from satisfying claims from the grantor’s interest in the trust estate. See Ind. Code Ann. § 
30-4-3-2(b) (2020). However, the statute does not give transferees (e.g. , purchasers for value) the same 
right to reach the assets. [6] Therefore, the spendthrift provision should be considered valid and effective to 
prevent a Beneficiary from selling his or her interest in the Trust.  

  

II. Third-Party Contributions 

 Finally, we note that the Trust allows third parties to make additional contributions to a sub-account. T.A. 
§ 7.1. Thus, in addition to self-settled sub-accounts, the Trust also contemplates comingled accounts 
containing assets from both the Beneficiary and third parties. Agency policy provides that, in the case of a 
comingled trust established on or after January 1, 2000, with the assets of both an SSI claimant (or spouse) 
and third parties, the regular resource rules apply to the portion of the comingled trust attributable to the 
assets of third parties, and the statutory resource rules apply to the portion attributable to the assets of the 
SSI claimant (or spouse). See POMS SI 01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  

 Here, in the event that a sub-account in the Trust receives any contributions from a third party, the portion 
of the sub-account attributable to the assets of the third-party would not be a resource under the regular 
resource rules. First, the Trust does not give the Beneficiary the power to terminate his or her sub-account. 
See POMS SI 01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). 
Second, as discussed above, the Trust contains no provision allowing the Beneficiary to direct the use of 
the Trust principal for his or her support or maintenance. Finally, with respect to a beneficiary’s power to 
otherwise sell his or her beneficial interest in the Trust, as noted above, the Trust Agreement contains a 
spendthrift provision. T.A. § 9.7. Indiana generally recognizes the validity of spendthrift provisions in 
trusts. See Ind. Code Ann. § 30-4-3-2(a) (2020). Accordingly, with respect to the portion of a Trust sub-
account attributable to the assets of a third party, neither the principal nor the beneficial interest would be 
considered a resource.  

 CONCLUSION 

 For the reasons discussed above, we conclude that the NLNF Trust does not meet the requirements for the 
pooled trust exception. Therefore, a self-settled sub-account in the Trust would be a resource. We also 
conclude that the Trust sub-accounts (including third-party assets in a comingled sub-account) would not 
be considered resources under the regular resource rules.  

 -------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.025 Michigan 
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D. PS 20-097 Review of the Third Amendment and Restatement to the Pooled 
Accounts Trust of the Arc of Midland  

November 12, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the Third Amendment and Restatement to the 
Pooled Accounts Trust of the Arc of Midland to determine whether it complies with the procedures 
governing the Agency’s pooled trust policy. The RCC concludes that while the amendment cures 
deficiencies found in prior versions, the Trust still does not meet all of the requirements of the pooled trust 
exception. Specifically, the Trust allows a for-profit entity serving as a substitute Trustee to execute core 
managerial duties. Third-party sub-accounts in the Trust and third-party assets in a commingled sub-
account would not be considered a resource under the Agency’s regular resource rules.  

2. Opinion  

QUESTION 

We previously advised that several provisions in the Pooled Accounts Trust of the Arc of Midland (Trust) 
were inconsistent with the Agency’s requirements for a pooled trust, such that self-settled accounts in the 
Trust would be considered resources for Supplemental Security Income (SSI) purposes. On June 30, 2020, 
the Trust was amended and restated to address the concerns we raised, and you asked whether the Trust 
now complies with the procedures governing the Agency’s pooled trust policy.  

 SHORT ANSWER 

Although we conclude that all of the concerns we previously identified have been addressed, we have 
identified an additional issue with the Trust that would render a self-settled sub-account in the Trust 
noncompliant with the Agency’s pooled trust requirements. Specifically, the Trust allows a for-profit entity 
serving as a substitute Trustee to execute core managerial duties. However, with respect to third-party 
contributions, neither a third-party sub-account in the Trust nor third-party assets in a commingled sub-
account would be considered a resource under the Agency’s regular resource rules.  

 BACKGROUND 

The Arc of Midland (Arc) is a Michigan non-profit organization. SeeAbout – The Arc of Midland, 
https://www.thearcofmidland.org/aboutus/ (last visited Oct. 14, 2020). On June 24, 1999, Arc executed a 
Declaration of Trust establishing the Pooled Accounts Trust of the Arc of Midland. Arc subsequently 
amended and restated the Trust Declaration on June 3, 2013. In an opinion dated January 25, 2019, we 
concluded that this version of the Trust did not comply with SSA’s pooled trust policy because it: (a) 
allowed a for-profit entity to serve as a Co-Trustee or successor Trustee and thereby execute core 
managerial duties; (b) gave the Trustee discretion to apportion the costs and expenses of defending the 
Trust to all sub-accounts instead of only to the affected sub-account; and (c) allowed anyone to be a 
grantor. See Program Operations Manual System (POMS) PS 01825.025 (CPM-19-036).  

Arc amended and restated the Trust Declaration a second time on December 3, 2019. In an opinion dated 
April 2, 2020, we again concluded that the Trust did not comply with SSA’s pooled trust policy. See POMS 
PS 01825.025 (PS 20-035). Specifically, the Trust still allowed a for-profit entity to execute core 
managerial duties. Additionally, upon further review we identified two other problems with the Trust—it 
allowed a single sub-account to contain funds belonging to multiple beneficiaries, and it did not expressly 
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prohibit funds belonging to a beneficiary from being used for the benefit of another beneficiary in the same 
sub-account. Id.  

Subsequently, Arc amended and restated the Trust Declaration yet again on June 30, 2020. Your office has 
submitted the third amended and restated Declaration of Trust as well as an updated Joinder Agreement for 
our review. The third restated Trust very closely tracks the version previously considered by our office, 
except for differences in the definition of “Trustee” and the deletion of a provision in the Joinder 
Agreement.  

In the Third Restatement, “Trustee” is defined as either Arc “or a non-profit successor.” Trust Declaration 
(TD) Art. II.6. The Trustee may resign only with court approval, and the court will select and appoint a 
successor Trustee. TD Art. XI. In contrast, the prior version of the Trust defined “Trustee” as Arc, its 
successor or successors, and any Co-Trustee or Co-Trustees. See POMS PS 01825.025 (PS 20-035).  

The Trustee has numerous “continuing, absolute, and discretionary powers to deal with any property, real 
or personal, held in the Trust.” TD Art VII Introduction. Among those powers is the power to transfer the 
situs of any Trust property to any other jurisdiction as often as [the] Trustee deems it advantageous to the 
Trust, appointing a substitute Trustee to act with respect to that property.” TD Art. VII.21. The Trustee 
“may delegate to the substitute Trustee any or all of the powers given to [the] Trustee; may elect to act as 
advisor to the substitute Trustee and shall receive reasonable compensation for so acting; and may remove 
any acting substitute Trustee and appoint another, or reappoint itself, at will.” Id.  

The Trust defines “Grantor” as the person who establishes a Trust sub-account for the benefit of a 
Beneficiary, and states that a Grantor can be the Beneficiary, a parent, grandparent, or legal guardian of the 
Beneficiary, or a court. TD Art. II.3. A Beneficiary’s sub-account is established upon the execution of a 
Joinder Agreement by a Grantor, subject to written acceptance by the Trustee. TD Art. V. In addition, the 
current version of the Joinder Agreement no longer contains a provision that was in the prior version that 
stated that if the Grantor of a sub-account intended to enroll more than one Beneficiary under one sub-
account, an additional agreement between the Grantor and the Trustee was required. See POMS PS 
01825.025 (PS 20-035).  

 DISCUSSION 

We previously concluded that three possible types of sub-accounts in the Trust exist: (1) a sub-account that 
is funded solely by assets belonging to the Beneficiary (i.e., a self-settled sub-account); (2) a sub-account 
that is funded solely by third-party assets; and (3) a commingled sub-account containing both third-party 
and Beneficiary assets. See POMS PS 01825.025 (PS 20-035). The changes in the Third Restatement do 
not alter that conclusion. Accordingly, we discuss each type below.  

I. Self-Settled Sub-Accounts 

A. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000,[16] from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). As 
relevant here, an exception to this rule exists for trusts that meet the criteria of 42 U.S.C. § 1396p(d)(4)(C) 
(commonly known as the pooled trust exception).  

In order to qualify for the pooled trust exception, a trust must contain the assets belonging to a disabled 
individual and meet the following requirements:  
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1. The trust is established and managed by a nonprofit association; 
2. The trust maintains a separate account for each beneficiary, but pools the assets for purposes of 

investment and management;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, a parent, a grandparent, a legal 

guardian, or a court; and  
5. The trust provides that, to the extent that any amounts remaining in the beneficiary’s account upon 

the death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from the 
account an amount equal to the total amount of medical assistance paid on behalf of the 
beneficiary under the state Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

Here, a Trust sub-account is intended to be irrevocable. TD Art. V, IX. However, a self-settled sub-account 
in the Trust would be considered a resource under the statutory provisions, because funds held in a sub-
account are to be used for the individual Beneficiary’s benefit. TD Art. III.1-2. Accordingly, we consider 
whether the Trust qualifies for the pooled trust exception. We previously advised that the Trust did not 
meet the first, second, and third requirements of the pooled trust exception. See POMS PS 01825.025 (PS 
20-035). As discussed below, the Trust has now been amended to resolve the concerns we previously raised 
about the Trust. However, upon further review we have identified one other provision that appears to be 
inconsistent with the first requirement above.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

Here, Arc, a non-profit association, established and manages the Trust. See TD Art. III.1; see also Joinder 
Agreement at DD.3 (Trust is “administered by” Arc). The Trust Declaration designates Arc as the Trustee. 
TD Art. II.6. The Trust Declaration also states that if “a non-profit association employs the services of a 
for-profit entity, the non-profit must maintain ultimate managerial control over the trust.” TD Art. VI.8.  

As Trustee, Arc is empowered to “employ any investment management service, financial institution, or 
similar organization to advise it, handle all Trust investments, and render all accounting of funds held on its 
behalf under custodial, agency, or other Agreements.” TD Art. VII.17. While this could result in a for-
profit entity managing the Trust investments, that would not be inconsistent with the statement in Art. VI.8 
that Arc must maintain “ultimate managerial control” over the Trust. Therefore, such use of a for-profit 
entity would not violate the first requirement of the pooled trust exception.  

In our prior opinion, we concluded that the Trust did not meet this requirement because the Trust allowed 
for the possibility that a for-profit entity acting as a Co-Trustee could manage the Trust or execute core 
managerial duties. See POMS PS 01825.025 (PS 20-035). However, the Third Restatement no longer 
provides for the establishment or appointment of a Co-Trustee, and the definition of “Trustee” no longer 
includes “Co-Trustee or Co-Trustees.” See TD Art. II.6. Thus, the possibility of a for-profit Co-Trustee no 
longer exists. [17] 

We also concluded in our prior opinion that the Trust did not meet this requirement because the Trust 
Declaration did not require that a successor Trustee be a non-profit entity. See POMS PS 01825.025 (PS 
20-035). However, the definition of “Trustee” in the Third Restatement specifies that “‘Trustee’ shall mean 
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[Arc], a non-profit organization, or a non-profit successor.” TD Art. II.6 (emphasis added). Consequently, 
the Trust no longer allows for the possibility of a for-profit successor Trustee.  

However, upon further review we note that the Trust Declaration as currently written appears to allow for 
the possibility that a for-profit entity acting as a substitute Trustee could manage the Trust or execute core 
managerial duties with respect to any Trust property. The Trust Declaration empowers the Trustee to 
“transfer the situs of any Trust property to any other jurisdiction as often as [the] Trustee deems it 
advantageous to the Trust, appointing a substitute Trustee to act with respect to that property.” TD Art. 
VII.21. Nothing prohibits the Trustee from selecting a for-profit entity as a substitute Trustee. Significantly, 
the Trust Declaration provides that the Trustee “may delegate to the substitute Trustee any or all of the 
powers given to Trustee[.]” TD Art. VII.21. As such, a substitute Trustee, which could be a for-profit 
entity, would hold the same powers as the Trustee and could potentially execute core managerial duties as 
to the portion of the Trust property over which that substitute Trustee has authority. See, e.g., TD Art. III.2 
(Trustee has sole discretion to make payments from sub-account for beneficiary’s supplemental care 
needs), VI.6 (Trustee has sole discretion to make any payment to beneficiary or any suitable person), VII 
Introduction (Trustee holds numerous “continuing, absolute, and discretionary powers to deal with any 
property, real or personal, held in the Trust”). This would violate Agency policy that a pooled trust must be 
managed by a non-profit association. See POMS SI 01120.203(D)(3), SI 01120.225(B). Accordingly, the 
Trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203(D).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, a trust must maintain a separate account for 
each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4).  

  

In our prior opinion, we concluded that because the Joinder Agreement contained a provision indicating 
that a Grantor may enroll more than one Beneficiary under one sub-account, which would create an account 
for multiple beneficiaries, the Trust did not meet the second requirement. See POMS PS 01825.025 (PS 20-
035). However, the revised Joinder Agreement no longer contains that provision. Consequently, the Trust 
now appears to meet this requirement.  

3. Established for the Sole Benefit of the Individual  

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The POMS states that an individual trust account does not meet the pooled trust 
exception if the trust account “provides a benefit to any other individual or entity during the disabled 
individual’s lifetime.” POMS SI 01120.203(D)(5).  

In our prior opinion, we expressed concern that the Joinder Agreement allowed for the possibility of a sub-
account containing funds belonging to multiple beneficiaires. See POMS PS 01825.025 (PS 20-035). We 
also noted that the Joinder Agreement did not stipulate that the funds in such a sub-account would be 
reserved pro rata exclusively for each beneficiary’s benefit, or otherwise kept track of to ensure that none 
of the funds belonging to one beneficiary would be used for the benefit of another of that sub-account’s 
beneficiaries. Seeid. Accordingly, we concluded that the Trust did not meet the third requirement. 
However, as noted above, the revised Joinder Agreement no longer contains the provision indicating that a 
Grantor may enroll more than one Beneficiary under one sub-account. Consequently, the Trust no longer 
allows for the possibility of funds in a sub-account belonging to one beneficiary being used for the benefit 
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of another beneficiary. Therefore, the Trust now meets this requirement of the pooled trust exception. And 
as discussed in our prior opinion, the Trust otherwise satisfies the requirement that the trust be established 
for the sole benefit of an individual. See id.  

4. Remaining Requirements 

We previously opined that the Trust satisfied the remaining requirements of 42 U.S.C. § 1396p(d)(4)(C) 
and POMS SI 01120.203(D). See POMS PS 01825.025 (PS 20-035). None of the changes made in the 
Third Restatement are relevant to the remaining requirements, and so our previous conclusions in POMS 
PS 01825.025 (PS 20-035) as to those requirements apply to the Third Restatement as well.  

In sum, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, 
would be considered a resource under the Act because it does not meet the first requirement of the pooled 
trust exception. Consequently, the defect discussed above would have to be cured to except this Trust from 
resource counting.[18] 

B. Regular Resource Rules 

If Arc were to cure the above defect and qualify for the pooled trust exception, the regular resource 
counting rules in POMS SI 01120.200 would apply to determine whether a self-settled sub-account in the 
Trust established on or after January 1, 2000, would be counted as a resource.[19] See 42 U.S.C. § 
1382b(e)(1); POMS SI 01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal will 
count as a resource if the beneficiary either: (a) has the legal authority to revoke or terminate the trust and 
then use the funds to meet his or her food or shelter needs; or (b) can direct use of the trust principal for his 
or her support and maintenance under the terms of the trust. Additionally, if the beneficiary can sell his or 
her beneficial interest in the trust, that interest is a resource. Id.  

  

In our prior opinion, we concluded that if the Trust were amended such that it met the pooled trust 
exception, a self-funded sub-account in the Trust would not be a resource under the regular resource rules. 
See POMS PS 01825.025 (PS 20-035). The changed provisions in the Third Restatement do not alter that 
conclusion.  

II. Third-Party Sub-Accounts 

The Trust permits not only Beneficiaries but also their parents, grandparents, and legal guardians to 
contribute assets to a Trust sub-account. TD Art. II.3, IV, V. In the case of a trust established solely with 
the assets of a third party, the regular resource rules set forth in POMS SI 01120.200 apply to determine 
whether the assets in the trust are a resource.  

In our prior opinion, we concluded that a third-party sub-account in the Trust would not constitute a 
resource under the regular resource rules. See POMS PS 01825.025 (PS 20-035). The changed provisions 
in the Third Restatement do not alter that conclusion.  

III. Commingled Sub-Accounts 

It is possible for a sub-account in the Trust to contain assets attributable to both the beneficiary and one or 
more of the third parties noted above. Agency policy provides that, in the case of a commingled trust 
established on or after January 1, 2000 with the assets of both an SSI claimant (or spouse) and third parties, 
the regular resource rules apply to the portion of the commingled trust attributable to the assets of third 
parties, and the statutory resource rules apply to the portion attributable to the assets of the SSI claimant (or 
spouse). See POMS SI 01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  
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In our prior opinion, we concluded that the portion of a commingled sub-account established on or after 
January 1, 2000 attributable to the assets of a third party would not be a resource under the regular resource 
rules, while the portion of the sub-account attributable to the assets of the grantor-beneficiary would be 
considered a resource under the Act.[20] See POMS PS 01825.025 (PS 20-035). While the defects we 
identified in our prior opinion concerning the first three requirements of the pooled trust exception have 
been addressed, the Third Restatement still fails to meet the first requirement of the pooled trust exception 
due to another problematic provision, as discussed above. Accordingly, the changed provisions in the Third 
Restatement do not alter our conclusion about commingled sub-accounts.  

CONCLUSION 

Although the Trust has been amended to rectify issues previously identified, there is still one provision that 
is inconsistent with the Agency’s pooled trust requirements—the provision allowing a for-profit entity to 
serve as a substitute Trustee. If this deficiency were rectified, then a self-settled sub-account would not be 
considered a resource for SSI purposes. Additionally, as the Trust is currently written, neither a third-party 
sub-account nor the portion of a commingled sub-account attributable to the assets of a third party would be 
considered a resource under the regular resource rules.  

--------------------------------------------------------------------------------------------------------------------------------- 
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Securities and Exchange Commission, v. 
Synergy Settlement Services, Inc.

POMS PS 01825.011 J. ‐ PS 18‐082 Resource Status of a Trust 
Governed by Florida Law – Supplemental Opinion 
Date: May 23, 2018

• QUESTION
Whether the Settlement Solutions National Pooled Trust Second Restatement (Master Trust) with the 
proposed amendment and the amended Joinder Agreement still comply with the requirements for a 
pooled trust under section 1917(d)(4)(C) of the Social Security Act (Act) and the relevant provisions 
of the Program Operations Manual System (POMS). 
• SHORT OPINION
The amended Master Trust and Joinder Agreement comply with the requirements for a pooled trust 
under section 1917(d)(4)(C) of the Act and the relevant provisions of the POMS. 
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Transfer of Resources for Less Than Fair Market Value –
Transfer to a Trust by an Individual Over Age 65

In the past two years since the issuance of Pfoser v. Harpstead, 953 N.W.2d 
507 (Minn. Jan. 20, 2021), the issue of transfer of resources to a trust by an 
individual over age 65 has been a hot topic of discussion.

Medicaid vs. SSI
• Waiver

Under Medicaid, States can determine not to penalize transfers to a
trust over age 65.  

About 20% (?) of States do so.

Under SSI, there is no option.

4

Transfer of Resources for Less Than Fair Market Value –
Transfer to a Trust by an Individual Over Age 65

• Compensation (FMV) vs. exception

Medicaid

Pfoser v. Harpstead was decided based on the statutory exception that 
a transfer is not subject to penalty when “a satisfactory showing is 
made to the State (in accordance with regulations promulgated by the 
Secretary) that the individual intended to dispose of the assets either at 
fair market value, or for other valuable consideration.”

5

Transfer of Resources for Less Than Fair Market Value –
Transfer to a Trust by an Individual Over Age 65

SSI
SI 01150.003 Summary of Procedures for Processing Resource Transfers 
This section provides a summary of the procedures that must be followed to 
process resource transfers 
A. Procedures — Summary 

1. Interviewing 
2. Determine whether the transfer is valid 
3. Determine whether the individual received fair market value 
4. Determine whether a transfer exception applies 
5. Compute the period of ineligibility 
6. Determine whether the undue hardship exception applies 
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Transfer of Resources for Less Than Fair Market Value –
Transfer to a Trust by an Individual Over Age 65

SSI
All 3 ALJ SSI opinions in attached materials were decided at the third step ‐
Determine whether the individual received fair market value. 

SSI POMS discusses receipt of “compensation.” Compensation is the cash 
or other valuable consideration provided in exchange for the resource. 
Compensation can include real or personal property the individual 
received in exchange for the resource. Compensation also may include in‐
kind support and maintenance or services to be provided to the individual 
because of the transfer. Compensation also may include assumption of 
the transferor's legal debt. (SI 01150.005B.2.)

7

Transfer of Resources for Less Than Fair Market Value –
Transfer to a Trust by an Individual Over Age 65

• Evolution of pooled trusts

– 1993/2000 versus today

• Rebuttable Presumption vs. per se rule

• Other valuable consideration definition

8

Over the past almost four and one‐half years since the trust POMS 
rewrite was issued, there have been quite a few Regional Chief 
Counsel pooled trust‐related precedent opinions issued and posted 
to the PS section of POMS.

These opinions have primarily concentrated on the following 
subjects:

• Early termination

• Sole benefit

• Pooled trust management provisions

Title	XVI	Regional	Chief	Counsel	Precedents
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Early	Termination
• Rollover Provisions

• Contingent Beneficiaries

• Sole Benefit

10

Early Termination	Rules
Where a trust can be terminated during a beneficiary’s lifetime, the following criteria must be met 
(POMS SI 01120.199): 

(1) the State(s) receives all amounts remaining in the trust up to an amount equal to the amount 
of medical assistance paid on behalf of the individual under the State Medicaid plan(s); 

(2) other than payment of allowable administrative expenses, after reimbursement to the 
State(s), all remaining funds are distributed to the sole benefit of the trust beneficiary, and 

(3) the power to terminate is given to someone other than the trust beneficiary.

• The trust exceptions do not apply if the trust account allows for termination of the trust 
account prior to the individual’s death and payment of the corpus to another individual or 
entity. 

• An early termination clause, however, need not meet the foregoing criteria if it solely allows for 
a transfer of the beneficiary’s assets from a §1917(d)(4)(A) special needs or §1917(d)(4)(C) 
pooled trust to a secondary §1917(d)(4)(A) or §1917(d)(4)(C) trust of which the same individual 
is the beneficiary.  Must also contain limiting language.

11

PS	01825.011	Florida,	TN	202	(10/20)
A. PS 20‐082 Validity of a Purported Pooled Trust, August 19, 2020 
The Trust Declaration’s early termination clause permits Trustee to terminate a Trust sub‐
account before the Beneficiary’s death and disburse the funds in the Trust sub‐account in 
three ways. None of the three options involve transferring the funds to another section 
1917(d)(4)(C) trust.  
Trustee may disburse the funds as if the Beneficiary has died, but the two options by which 
funds are disbursed if a Beneficiary dies do not require the reimbursement of the state(s) for 
medical assistance, nor do those options require that the remaining funds be used only for 
allowable administrative expenses, reasonable compensation to the trustee, or distributions 
to the trust Beneficiary.  
Trustee also can choose to disburse the Trust sub‐account’s assets to a Grantor, which may 
not be the Beneficiary. 
Trustee also could “continue to administer the Trust sub‐account under separate agreement 
with the affected Beneficiary,” but it does not specify that assets may be transferred only to 
another trust that meets the requirements of section 1917(d)(4)(C). 
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PS	01825.016	Illinois	(03/19)
E. CPM 19‐068 Review of The Patriot Pooled Payback Trust ‐March 27,2019
The second early termination provision involves the termination of the entire 
trust. Upon termination of the entire trust, the contents of all subaccounts are to 
be transferred to the State of Illinois. TA Art. 13, § 1. This provision appears 
inconsistent with POMS SI 01120.199(F)(1) for two reasons. First, the provision 
does not require that each state that provided Medicaid benefits “as primary 
assignee, would receive all amounts remaining in the trust at the time of 
termination up to an amount equal to the total amount of medical assistance paid 
on behalf of the individual under the State Medicaid plan(s).” POMS SI 
01120.199(F)(1). 
Second, this provision allows for payment of the trust corpus to another entity 
(the State of Illinois) prior to the participant’s death, which is inconsistent with the 
requirement that another entity not benefit from the early termination. 

13

Early	Termination
Rollover Provisions

14

PS	01825.015	Idaho,	TN	175	(02‐20)
A. PS 20‐0006 Analysis of the National Foundation for Special Needs 
Integrity Pooled Trust for the State of Idaho 
• The NFSNI Trust contains a problematic termination clause. The termination clause 

allows for transfer to “a qualified private or geographically appropriate and qualified 
not‐for‐profit pooled special needs trust.”

• First, the term “qualified” is not sufficiently clear. [Additionally, even if it were clear 
that qualified indicated compliance with the law and policy relevant to the agency’s 
evaluation, the statement could contemplate not only the possibility of transfer to a 
(d)(4)(C) trust (account) but also the possibility of transfer to a (d)(4)(A) trust (“a 
qualified private . . . special needs trust”). To the extent that that is the intended 
meaning, the POMS does not allow for transfer to a (d)(4)(A) trust.] 

Accord, CPM 19‐105 Whether the National Foundation for Special Needs Integrity 
Pooled Trust is a Resource for SSI Purposes (August 21, 2019)(Indiana) and CPM 20‐036 
Whether the National Foundation for Special Needs Integrity Pooled Trust is a 
Resource for SSI Purposes (April 10, 2020) (Ohio).

15
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PS	01825.041	Oregon	(12/19)
A. CPM 19‐220 Analysis of Oregon Special Needs Trust as Amended 

(November 15, 2019)
The Joinder Agreement states distributions may cease until “appropriate 
arrangements can be made, within the sole discretion of the Trustor, 
including, but not limited to” transfer of assets to another comparable 
pooled trust. Because this clause contemplates total decanting, it is 
construed as an early termination provision. 
[T]he language in the Joinder Agreement contemplates transferring the 
trust assets “to a comparable 501(c)(3) tax‐exempt pooled trust.” Without 
more, this description of the secondary trust does not meet the 
requirement that the secondary trust be a qualifying Section 1917(d)(4)(C) 
trust. 

16

PS	01825.020	Kentucky	(07/19)
A. PS 19‐095 Validity of a Purported Pooled Trust – Bluegrass 
Senior Assist Pooled Special Needs Trust

The Trust’s early termination clause provides the Trustee may 
transfer the assets in a Beneficiary’s sub‐account to a “qualified not‐
for‐profit pooled special needs trust.” However, that provision does 
not qualify under the exception in POMS SI 01120.199.F.2 because it 
does not specify that assets may be transferred only to another trust 
that meets the requirements of section 1917(d)(4)(C). 

17

PS	01825.002	Alaska,	(05/19)
PS 19‐082 Analysis of the Fifth Alaska Amendment to the Secured 
Futures Pooled Special Needs Trust Agreement, dated November 2, 2016
The Alaska Amendment’s provision governing trust termination under 
court order does not satisfy the criteria of POMS SI 01120.199.F.2 because 
it does not restrict the transfer of trust assets to a 42 U.S.C. §
1396p(d)(4)(C) trust. Rather, the trust permits transfer of trust assets to a 
“recognized Medicaid trust approved by the State of Alaska Department of 
Health and Social Services” without restriction. Under the Alaska 
Administrative Code, a “recognized Medicaid trust” can be a trust 
authorized not only under 42 U.S.C. § 1396p(d)(4)(C), but also under 42 
U.S.C. § 1396p(d)(4)(A) or (B). 

18
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PS	01825.025	Michigan	
CPM 19‐208 Review of Elder Law of Michigan Inc. Pooled Trust ‐ October 
16, 2019
Under the third early termination option, the trustee may administer the 
sub‐account under a new agreement with the affected beneficiary that 
“consider[s] the tax and Medicaid and other public benefit consequences 
to the beneficiary of any particular distribution.” Under this option, the 
terms of the new trust are unknown, and there is no requirement that the 
new trust be a qualifying pooled trust, that the trust will benefit only the 
disabled individual during his or her own lifetime, or that the States must 
be reimbursed for medical assistance on the death of the individual.
Likewise, POMS PS 01825.017 (PS 18‐085 Review of the Southwestern 
Indiana Regional Council on Aging, Inc.) (May 14, 2018). 

19

PS	01825.017	Indiana	(09‐19)
CPM 19‐105 Whether the National Foundation for Special Needs 
Integrity Pooled Trust is a Resource for SSI Purposes ‐ August 21, 2019

The Declaration of Trust provides for early termination of the Trust on a designated 
date—January 1, 2095—to avoid the rule against perpetuities. This could 
conceivably terminate the Trust during the lifetime of a beneficiary.  Because this 
provision permits NFSNI to distribute all of the Trust property to NFSNI “or its 
successor(s)”to create a new identical trust, the provision violates the agency’s 
guidance regarding early termination because the Declaration of Trust does not 
specify that the “successor(s)” must be a qualifying non‐profit special needs pooled 
trust under §1917(d)(4)(C).
Accord ‐PS 01825.039, CPM 20‐036 Whether the National Foundation for Special 
Needs Integrity Pooled Trust is a Resource for SSI Purposes (April 10, 2020)(Ohio).

20

Early	Termination

Contingent Beneficiaries

Sole Benefit
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PS	01825.017	Indiana	
C.  PS 18‐085 Review of the Southwestern Indiana Regional Council on 
Aging, Inc. (SWIRCA) Pooled Trust ‐May 14, 2018
• Under the SWIRCA Trust, early termination is permitted for a number of reasons.
• In each case, after reimbursement to the appropriate State Medicaid agencies, 

remaining funds are refunded to the  grantor. If payment cannot be made to the 
grantor for any reason, then payment may be made in accordance with the Joinder 
Agreement, and if that cannot be carried out, to SWIRCA to be used for charitable 
purposes. Under the Joinder Agreement, 50% of the funds remaining in the sub‐
account after payment to the State Medicaid plan(s) would be retained by SWIRCA 
and the remainder would be distributed to designated remaindermen.

• This is not acceptable because it allows for the possibility of other contingent 
beneficiaries during the beneficiary’s lifetime. 

22

PS	01825.026	Minnesota	
C. PS 18‐106 Does an early termination clause in a Special Needs Trust meet SSA policy 
requirements for continued eligibility for SSI ‐ June 28, 2018
At issue is Article 2.4.3 of the Trust Agreement, which states:
2.4.3 Distribution to a trust for the sole benefit of J~: Following early termination and 
payment of expenses in paragraphs 2.4.1 [Taxes and Fees] and 2.4.2 [State Medicaid 
Reimbursement Requirement] above, the trustee shall pay any remaining trust assets to First 
Capital Surety & Trust Company as trustee of a trust established for the sole benefit of J~.
The trustee may not distribute the entire corpus outright to J~ until she is at least 40 years of 
age. 
The question is whether this provision complies with the second requirement in POMS SI 
01120.199F.1 that, except for allowable administrative expenses, “no entity other than the 
trust beneficiary may benefit from the early termination (i.e., after reimbursement to the 
State(s), all remaining funds are disbursed to the trust beneficiary).”  

(Continued)
23

PS	01825.026	Minnesota	
PS 18‐106 Does an early termination clause in a Special Needs Trust meet SSA 
policy requirements for continued eligibility for SSI ‐ June 28, 2018
The Trust’s requirement to pay the remaining assets to the second trust and the 
restriction on disbursement directly to J~ arguably are inconsistent with the 
parenthetical in this POMS provision, which might be read to require that all remaining 
funds be disbursed immediately and directly to the trust beneficiary. 
Because all remaining trust assets are distributed so as to solely benefit J~ (whether into 
a trust established for her sole benefit or directly to her), the main part and the intention 
of the second requirement of POMS SI 01120.199F.1. are satisfied. Thus, the 
parenthetical should be read in light of the main part of the POMS provision, particularly 
given that the instruction follows principally from the sole‐benefit requirement of the 
special needs trust exception under 42 U.S.C. § 1396p(d)(4)(A).

24
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PS	01825.006	California	(10/19)
D. PS 18‐105 Does the NH’s account in the SMB Special Needs Pooled Trust (SMB 
Trust) meet the criteria for an exception to resource counting for SSI? ‐ June 28, 2018
• In the event of such early termination, section 7.1 provides that the trustee has an option to 

treat the sub‐account as if the beneficiary had died and distribute the sub‐account in 
accordance with the provisions in Article 6 of the Master Trust. 

• However, section 6.2 of the Master Trust and section 4.03 of the Joinder allow the beneficiary 
to distribute the remaining funds in his sub‐account after reimbursing the state(s) to person(s) 
other than himself through his last will. To the extent that the beneficiary does not effectively 
exercise his special power of appointment, the foregoing provisions also allow the trustee to 
use the remaining funds in the beneficiary’s sub‐account for the benefit of other beneficiaries 
and disabled persons. 

• Accordingly, because section 6.2 of the Master Trust and section 4.03 of the Joinder permit 
early termination of a beneficiary’s sub‐account and distribution of the remaining funds to 
person(s) other than the beneficiary, the provisions violate the “sole benefit” requirement of 
the pooled trust exception. 

25

PS	01825.039	Ohio	(05/20)
C. CPM 20‐047 The Community Fund Management Foundation Pooled Medicaid 
Payback Trust ‐May 1, 2020
[T]he second termination provision does not appear to be in compliance with SSA 
policy. This provision states that if a sub‐account is counted as a resource, the Trustee 
will terminate the sub‐account and administer and distribute the funds in the sub‐
account according to the provisions for termination upon death.  The termination upon 
death provisions, in turn, allow the beneficiary to choose between two options for 
distribution: (1) allow the Trust to retain all funds; or (2) pay allowable administrative 
expenses and reimburse the state(s) for medical assistance paid on behalf of the 
beneficiary, then distribute any remaining funds to any individuals or entities listed as 
remainder distributees. If the remainder distributees do not survive the beneficiary or 
are not in existence, the remaining funds are retained by the Trust.  Thus, the second 
early termination provision appears to violate POMS SI 01120.199F.1 because it allows 
payment of the corpus to another individual or entity....

26

Early	Termination	in	a	Nutshell
• Follow the POMS requirements.

• For rollovers: 
– Specifically state you are rolling over to another 1917(d)(4)(A) or (d)(4)(C) trust.

– Include required limiting language in POMS SI 01120.199E.2. “The early 
termination provision must contain specific limiting language that precludes the 
early termination from resulting in disbursements other than to the secondary 
section 1917(d)(4)(A) or section 1917(d)(4)(C) trust or to pay for the 
administrative expenses....”

• SSA does not reward creative writing.

• Contingent beneficiaries – do not follow or cross refer to “upon death” 
procedures.  Take the time to address early termination separately.

• SSA takes sole benefit requirements seriously.

27
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Sole	Benefit
Consider a trust established for the sole benefit of an individual if 
the trust benefits no one but that individual, whether at the time 
the trust is established or at any time for the remainder of the 
individual's life.  

Apportionment of Costs in Pooled Trusts

28

PS	01825.011	Florida	(09/18)
PS 19‐011 Validity of Purported Pooled Trust ‐ Florida, Supplemental Opinion – Sole Benefit
• The Master Trust stated: “Associated costs, if any, shall be a proper expense of the Trust 

and may be apportioned on a pro rata basis to all Trust sub‐accounts or charged only 
against the Trust sub‐account about which the Trustee seeks such advice or assistance.” The 
relevant POMS section, however, provides that only cost for investment, legal, or other 
services rendered “on behalf of the individual with regard to the trust” do not violate the 
sole benefit rule. POMS SI 01120.201.F.2.c. Accordingly, we concluded this provision of the 
Master Trust contemplated the potential use of assets in a beneficiary’s sub‐account for the 
benefit of others besides the beneficiary. 

• The Amended Master Trust provides that “Any associated costs that affect the Trust as a 
whole may be apportioned on a pro rata basis to all Trust sub‐accounts, but any associated 
costs that affect individual sub‐accounts shall only be charged against the Trust sub‐account 
about which the Trustee seeks such advice or assistance.” As such, the Amended Master 
Trust now complies with the requirement that sub‐accounts be established solely for the 
benefit of individuals who are disabled.

29

PS	01825.025	Michigan	(11‐19)
CPM 19‐208 Review of Elder Law of Michigan Inc. Pooled Trust ‐
October 16, 2019
The trust declaration provides that the “costs and expenses of defending the Trust 
from any claim, demand, legal or equitable action, suit, or proceeding may, in the 
sole discretion of the Trustee, either be apportioned on a pro rata basis to all Trust 
sub‐accounts” or “be charged only against the Trust sub‐account as to the affected 
Beneficiary.” 

Thus, the trust declaration appears to contemplate using money from one sub‐
account to defend a lawsuit that does not affect that sub‐account’s beneficiary. If a 
legal issue affected the trust as a whole, as opposed an individual sub‐account, it 
could be in each beneficiary’s interest for the Trustee to defend the Trust and 
share the cost of defense on a pro rata basis, such that each individual beneficiary 
would, in theory, receive a benefit in proportion to her costs.            (Continued

30
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PS	01825.025	Michigan	(11‐19)
CPM 19‐208 Review of Elder Law of Michigan Inc. Pooled Trust ‐ October 16, 
2019
However, there is no requirement for the Trustee to determine that it is in the 
best interest of the other trust beneficiaries to share in the cost of defending 
the trust. This is inconsistent with agency policy that accounts be held for the 
sole benefit of that individual. 
Likewise, PS 01825.025 (CPM 19‐094 Review of the Michigan Arc Pooled
Amenities Trust and Joinder Agreement) (July 29, 2019)
PS 01825.017 (CPM 18‐085 Review of the Southwestern Indiana Regional 
Council on Aging, Inc. Pooled Trust) (May 14, 2018)
PS 01825.026 (CPM 20‐234 Review of the 2019 Amended and Restated
Lutheran Social Service of Minnesota Pooled Trust) (December 31, 2019)

31

PS	01825.017	Indiana		(09‐19)
CPM 19‐105 Whether the National Foundation for Special Needs 
Integrity Pooled Trust is a Resource for SSI Purposes – Sole Benefit
The Trust also includes a provision that allows NFSNI to apportion extraordinary 
expenses or legal fees for the defense of the Trust Pool as a whole among all Trust sub‐
accounts. If there are extraordinary expenses or a legal challenge attributable to a 
specific sub‐account, that sub‐account will bear the expenses or costs, unless the Trustee 
determines that the expenses or costs “may materially affect the integrity or 
administration of other sub‐accounts, in which case said costs shall be apportioned pro‐
rata between all sub‐accounts that may be materially affected by said issue giving rise to 
extraordinary administrative expenses or said claim, litigation, or challenge.” 
Since a beneficiary’s funds would only be used if that particular beneficiary would be 
materially affected, this would satisfy the requirement that funds be used for the sole 
benefit of that individual. 

32

Sole	Benefit	in	a	Nutshell
• On apportionment of costs – trustee can have discretion, but 
make sure only affected accounts are charged with costs.

• Two identified qualifications

– Best interest – Trustee determines it is in the beneficiary's best 
interest to share in the expense, or

– The subject action materially affects the integrity of other accounts 
or the trust as a whole.

• SSA liberalized the sole benefit policy.  Don’t try to take 
advantage of it.
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Pooled	Trust	Management	Provisions

• The Trust Must be Established and Managed by a Non‐
Profit Association.

• Successor Trustees and Co‐Trustees

34

Pooled	Trust	Management	Provisions	
SI	01120.225

If a non‐profit association employs the services of a for‐profit entity, the non‐profit 
association must maintain ultimate managerial control over the trust. The for‐profit entity 
may handle certain trust functions on behalf of the non‐profit association; however, the 
use of a for‐profit entity must always be subordinate to the non‐profit managers of a 
pooled trust under section 1917(d)(4)(C). 
For example, the non‐profit association must be responsible for:
• determining the amount of the trust corpus to invest;
• removing or replacing the trustee; and
• making the day‐to‐day decisions regarding the health and well‐being of the pooled trust 

beneficiaries. 
• For example, a pooled trust may not meet the criteria in section 1917(d)(4)(C) if the 

trust includes a provision that allows the for‐profit entity to determine whether to make 
discretionary disbursements from the trust. 

NOTE: This list is not intended to be exhaustive. These are a few examples of the type of 
authority that must vest in the non‐profit association. 

35

Pooled	Trust	Management	Provisions
The Trust Must be Established and Managed by a Non‐

Profit Association
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PS	01825.002	Alaska	(08/19)
PS 19‐097 Analysis of whether the J~ Irrevocable Asset Trust, which is established by 
Alaska’s Office of Public Advocacy, qualifies as a pooled trust under 42 U.S.C. §
1396p(d)(4)(C),  August 8, 2019  
J~’s court appointed guardian, V~, Public Guardian for the Office of Public Advocacy 
(OPA), executed the First Restatement of the J~ Trust.
• Congress did not define “non‐profit association” when it enacted the pooled trust 

provision at 42 U.S.C. § 1396p(d)(4)(C) in 1993, and it has not since amended the 
statute to provide such a definition.  Thus, we look to state law to define “non‐profit” 
association.  

• OPA established and is Trustee of the J~ Trust. OPA is an Alaska state governmental 
body charged with providing guardian services to state residents. Under Alaska law, 
governmental bodies charged with providing guardian services to state residents are 
“nonprofit associations” when establishing and managing pooled trusts. Alaska 
Admin. Code tit. 7, § 100.614(b). OPA is accordingly a nonprofit association within the 
meaning of 42 U.S.C. § 1396p(d)(4)(C)(i). 

37

PS	01825.017	Indiana	
PS 18‐085 Review of the Southwestern Indiana Regional Council on Aging, Inc. Pooled 
Trust ‐May 14, 2018
SWIRCA, a non‐profit association, established and manages the SWIRCA Pooled Trust.  
The Trust Declaration designates the Trustee as Old National Wealth Management. 
Notably, Old National Wealth Management is a for‐profit entity. 
SWIRCA is charged with preparing and providing projected disbursement levels for each 
sub‐account to the Trustee, and shall serve as an advisor to the Trustee.  However, the 
Trust Declaration states that the Trustee may “pay or apply for the benefit of each 
Beneficiary such amounts from the principal or income, or both, of the Trust sub‐account 
maintained for such Beneficiary, up to the whole thereof, as the Trustee, in its sole 
discretion may from time to time deem necessary or advisable for the satisfaction of that 
Beneficiary’s Supplemental Need.” It also states that the Trustee, in its sole discretion, or 
as directed by SWIRCA, may make any payment under the trust directly to a beneficiary 
or any person deemed suitable by the Trustee. 

(continued)

38

PS	01825.017	Indiana	
PS 18‐085 Review of the Southwestern Indiana Regional Council on Aging, Inc. 
Pooled Trust ‐May 14, 2018 (Continued)
• Further, it indicates that the Trustee shall have full power and authority in its 
absolute discretion to do all acts and things necessary to accomplish the 
purposes of the Trust. These provisions could violate the agency policy that the 
non‐profit association must maintain ultimate managerial control over the 
pooled trust.

• The Trust Declaration also allows the Trustee to delegate to an agent or agents, 
any of the fiduciary powers expressed directly or by implication in the Trust. And 
it allows the Trustee to designate a Co‐Trustee or Co‐Trustees to serve at the 
Trustee’s pleasure. A Co‐Trustee is defined as a person or entity selected by the 
Trustee to assist with the “management, administration, allocation, and or 
disbursement of Trust assets and property.” Thus, it appears that the Trustee 
could potentially delegate core managerial responsibilities to other for‐profit 
entities. 

39

37

38

39



14

PS	01825.037	North	Dakota	(02‐20)
PS 20‐223 Lutheran Social Service of Minnesota’s North Dakota Self‐Settled Pooled 
Trust (February 5, 2020) and PS 18‐102 (June 8, 2018)
The original Trust was problematic because it appeared to provide a Trust Fund Manager 
with authority exceeding the limits set forth in POMS SI 01120.225.The Trust seemed to 
impermissibly allow the Trust Fund Manager to determine the amount of the Trust 
corpus to invest. Moreover, the provision allowing the Trustee to delegate such powers 
and duties to the Trust Fund Manager as it saw fit was overly broad. For the pooled trust 
exception to apply, the Trustee must retain ultimate managerial control over the Trust, 
and certain responsibilities may not be delegated. 
The Amended Trust now appears to comply with this requirement. Under the Amended 
Trust, the Trustee may rely on the services of an “Investment Firm,” but it now makes 
clear that the Investment Firm operates under the direction and overall management of 
the Trustee. The trust has been revised to clearly indicate that the Trustee maintains 
ultimate managerial control over the Trust. 

40

PS	01825.049	Utah	TN	186	(05‐20)
PS 20‐031 Secured Futures Pooled Special Needs Trust & the Utah Amendment (March 23, 
2020)
While the Trust was established by a nonprofit corporation, it also provides that “the Trustee has 
the power to delegate to a corporate fiduciary the exercise of any powers, with the same effect 
as if the Trustee had joined in the exercise of such power.” Pursuant to POMS SI 01120.225(D), a 
nonprofit corporation may employ a for‐profit entity such as an investment advisor if the 
nonprofit corporation maintains ultimate managerial control over the Trust. 
The delegation of authority authorized by the Trust appears overly permissive; certain 
responsibilities cannot be delegated. Assuming that the corporate fiduciary is a for‐profit entity, 
it raises the possibility that the delegation of authority could exceed the limits set forth in POMS 
SI 01120.225. For example, the delegation provision does not make clear that Secured Futures, 
as Trustee, must be responsible for determining the amount of the Trust corpus to invest. 
Accord – PS 01825.002 (PS 20‐068 Analysis of the Sixth Alaska Amendment to the Secured 
Futures Pooled Special Needs Trust Agreement)(October 23, 2019)(Alaska). 

41

PS	01825.055	Wisconsin	(03/19)
PS 19‐079 Review of Life Navigators, Inc. Amended Master Trust Agreement for 
Trust II Pooled Trust ‐March 8, 2019
We previously found that the First Restatement of Trust II did not meet the first condition of the 
pooled trust exception because it delegated the management of Trust II to the for‐profit Trustee 
(Prairie Financial Group of the Waukesha State Bank). However, the amendments make clear that the 
Trustee’s powers are subordinate to the Trust Manager. 
The Second Restatement explicitly limits the authority of the for‐profit Trustee and makes it clear that 
the Trust Manager (Life Navigators, Inc.) retains ultimate managerial authority. The trust now 
provides, for example:
• a list of examples of the types of discretionary payments that may be made “by the Trust Manager 

or the Trustee under the management of the Trust Manager.” It later reiterates that the list is 
nonexhaustive and that it is meant “to illustrate for the Trustee certain items which the Trustee 
may, under the management of the Trust Manager, wish to provide for the Beneficiary.” 

• “Powers of the Trustee” includes express language limiting the Trustee’s authority such that it 
cannot act without the consent of the non‐profit Trust Manager, Life Navigators. 

• that “all of the foregoing authorities that may be exercised by the Trustee are with the consent of 
Life Navigators, Inc. pursuant to their managerial duties per 42 U.S.C. § 1396p(d)(4)(C).” 

42
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Pooled	Trust	Management	Provisions
Successor Trustees and Co‐Trustees

43

PS	01825.025	Michigan	(07/19)	
CPM 19‐094 Review of the Michigan Arc Pooled Amenities Trust and 
Joinder Agreement ‐ July 29, 2019
Here, Arc, a non‐profit association, established and manages the Arc Pooled Trust. 
The Trust Declaration designates Arc as the “sole Trustee.” However, the Trust 
Declaration also defines “Trustee” to include “any successor Trustee or Trustees.” 
This suggests that, although Arc Michigan is currently the sole trustee, a successor 
trustee could be named, and the Trust Declaration does not require that a 
successor Trustee to Arc be a non‐profit association or entity. Since the Trust 
appears to allow for designation of a for‐profit successor trustee, the trust does 
not satisfy the agency’s policy that a non‐profit association must maintain 
managerial control over the pooled trust. 

44

PS	01825.025	Michigan	(07/20)	
PS 20‐035 Review of the Second Amendment and Restatement to the Pooled 
Accounts Trust of the Arc of Midland, April 2, 2020
• [T]he Trust Declaration as currently written still appears to allow for the possibility that a 

for‐profit entity acting as a Co‐Trustee could manage the Trust or execute core 
managerial duties. “Co‐Trustee” is defined as “a person or entity, or both, selected by 
the Trustee to assist with the management, administration, allocation, and 
disbursement of Trust assets and property.” Nothing prohibits the Trustee from selecting 
a for‐profit entity as a Co‐Trustee.

• Significantly, the Trust Declaration provides that “Trustee” shall include any Co‐Trustee 
or Co‐Trustees.  As such, a Co‐Trustee, which could be a for‐profit entity, would hold the 
same powers as the Trustee and could potentially execute core managerial duties 
(Trustee has sole discretion to make payments from sub‐account for beneficiary’s 
supplemental care needs), (Trustee has sole discretion to make any payment to 
beneficiary or any suitable person), (Trustee holds numerous “continuing, absolute, and 
discretionary powers to deal with any property, real or personal, held in the Trust”). 

Accord – PS 01825.039 (CPM 20‐036 Whether the National Foundation for Special Needs 
Integrity Pooled Trust is a Resource for SSI Purposes)(Ohio)(April 10, 2020)
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PS	01825.039	Ohio
CPM 19‐087 Review of The Ohio Community Pooled Annuity Master Trust ‐ June 21, 2019
CPM‐19‐077 Review of The 2014 Ohio Community Pooled Flexible‐Spending Trust May 8, 
2019
These opinions identify the following problems regarding pooled trust management:  
• A non‐profit organization settled or established the trust, and serves as the initial 

trustee. However, this trustee can appoint a for‐profit entity as replacement trustee. 
While the Distribution Trustee must be replaced by a Qualified Sponsor, which must be 
a non‐profit entity, there is no restriction on who may be appointed as a successor to 
the main Trustee, which has power to appoint replacement trustees and manage the 
trust generally. Indeed, one provision of the trust envisions that a “financial institution 
or trust company” may serve as trustee.

• The Trustee is granted the authority to designate an investment manager. Thus, the 
trustee may be able to delegate authority to determine the amount of the corpus to 
invest to a for‐profit investment manager.   (continued)

46

CPM	19‐087	Review	of	The	Ohio	Community	Pooled	Annuity	Master	Trust	
CPM‐19‐077	Review	of	The	2014	Ohio	Community	Pooled	Flexible‐Spending	Trust

• We note that the for‐profit Trustee may delegate any or all of its powers to the 
non‐profit Distribution Trustee. Under SSA policy, “[t]he for‐profit entity may 
handle certain trust functions on behalf of the non‐profit association.” POMS SI 
01120.225(D). However, the trust agreement in this case provides for the 
inverse—the for‐profit has main control over the investment of the trust, and 
the non‐profit association can exercise the for‐profit entity’s power only with 
the for‐profit entity’s consent.

• The Trust Agreement specifies that the non‐profit Distribution Trustee may 
delegate its powers with respect to the use and distribution of funds to the 
Distribution Committee, consisting of one or more persons. There is no 
requirement that these individuals not be associated with the Trustee or 
another for‐profit entity.

47

PS	01825.017	Indiana	(09/20)
PS 20‐076 The New Leaf National Foundation Special Needs Pooled 
Trust ‐August 11, 2020
The language in Section 6.2(D) of the Trust Agreement is also problematic. It 
provides that the Trustee may “employ care managers, attorneys, appraisers, 
accountants, investment advisors . . . and other agents or advisors to assist 
Trustee, and to act without independent investigation upon their 
recommendations, and instead of acting personally, to employ one or more agents 
to perform any act of administration, whether discretionary or not.” T.A. § 6.2(D). 
We are concerned that this broad language could permit NLNF to cede too much 
managerial control of the Trust to a for‐profit entity. As such, we recommend that 
NLNF clarify this provision to make it clear that the nonprofit association 
maintains ultimate managerial control over the Trust. POMS SI 01120.225(D). 

48
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PS	01825.025	Michigan	(11/20)
D. PS 20‐097 Review of the Third Amendment and Restatement to the Pooled 
Accounts Trust of the Arc of Midland ‐ November 12, 2020
However, upon further review we note that the Trust Declaration as currently 
written appears to allow for the possibility that a for‐profit entity acting as a 
substitute Trustee could manage the Trust or execute core managerial duties with 
respect to any Trust property. The Trust Declaration empowers the Trustee to 
“transfer the situs of any Trust property to any other jurisdiction as often as [the] 
Trustee deems it advantageous to the Trust, appointing a substitute Trustee to act 
with respect to that property.” Nothing prohibits the Trustee from selecting a for‐
profit entity as a substitute Trustee. Significantly, the Trust Declaration provides 
that the Trustee “may delegate to the substitute Trustee any or all of the powers 
given to Trustee[.]” As such, a substitute Trustee, which could be a for‐profit entity, 
would hold the same powers as the Trustee and could potentially execute core 
managerial duties as to the portion of the Trust property over which that 
substitute Trustee has authority. 

49

Pooled	Trust	Management	in	a	Nutshell
To qualify for exception under the provisions of section 1917(d)(4)(C), 
a pooled trust must be managed by a non‐profit association.  All of 
the following for‐profit entities must be subject to managerial control 
of the non‐profit association:
Trustee Managers Appraisers
Co‐trustee Agents Accountants
Successor trustee Investment manager
Substitute trustee Care manager
Replacement trustee Attorney
Distribution trustee Corporate fiduciary

50

SSI	Pooled	Trust	POMS	Update	

Questions and Answers
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109 STAT. 682 PUBLIC LAW 104-62―DEC. 8, 1995 

Public Law 104-62 
104th Congress 

An Act 
___Dec. 8, 1995___ 

[H.R. 2519] 
To facilitate contributions to charitable organizations by codifying certain exemptions 

from the Federal securities laws, and for other purposes. 

Philanthropy  
Protection Act of 1995. 

   Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 
SECTION 1.SHORT TITLE; TABLE OF CONTENTS. 

15 USC 80a-51 note. (a) SHORT TITLE.–This Act may be cited as the “Philanthropy Protection
Act of 1995”. 

(b) TABLE OF CONTENTS.–The table of contents for this Act is as follows:
Sec.  1. Short title; table of contents. 
Sec. 2. Amendments to the Investment Company Act of 1940. 
Sec.  3. Amendment to the Securities Act of 1933. 
Sec. 4. Amendments to the Securities Exchange Act of 1934. 
Sec.  5. Amendment of the Investment Advisers Act of 1940. 
Sec. 6. Protection of philanthropy under State law. 
Sec.    7. Effective dates and applicability.
SEC. 2. AMENDMENTS TO THE INVESTMENT COMPANY ACT OF 1940. 

(a) EXEMPTION.–Section 3(c)(10) of the Investment Company Act of 1940
(15 U.S.C. 80a-3(c)(10)) is amended to read as follows: 

   “(10)(A) Any company organized and operated exclusively for 
religious, educational, benevolent, fraternal, charitable, or reformatory 
purposes– 

  “(i) no part of the net earnings of which inures to the benefit 
of any private shareholder or individual; or 
  “(ii) which is or maintains a fund described in subparagraph 

(B). 
   “(B) For the purposes of subparagraph (A)(ii), a fund is described in 
this subparagraph if such fund is a pooled income fund, collective trust 
fund, collective investment fund, or similar fund maintained by a 
charitable organization exclusively for the collective investment and 
reinvestment of one or more of the following: 

   “(i) assets of the general endowment fund or other funds of 
one or more charitable organizations; 
   “(ii) assets of a pooled income fund;  
   “(iii) assets contributed to a charitable organization in 
exchange for the issuance of charitable gift annuities;  
  “(iv) assets of a charitable remainder trust or of any other 

trust, the remainder interests of which are irrevocably dedicated 
to any charitable organization; 
   “(v) assets of a charitable lead trust; 
   “(vi) assets of a trust, the remainder interests of which are 
revocably dedicated to or for the benefit of 1 or more 
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of a charitable organization and receives no commission or other special 
compensation based on the number or the value of donations collected for 
the fund.”. 

 

   (d) CONFORMING AMENDMENT.–Section 12(g)(2)(D) of such Act (15 U.S.C 
781(g)(2)(D)) is amended by inserting before the period “; or any security of a 
fund that is excluded from the definition of an investment company under 
section 3(c)(10)(B) of the Investment Company Act of 1940”. 

 

SEC. 5. AMENDMENT OF THE INVESTMENT ADVISERS ACT OF 1940.  

   Section 203(b) of the Investment Advisers Act of 1940 (15 U.S.C. 80b-3(b)) 
is amended– 

 

   (1) by striking “or” at the end of paragraph (2); 
   (2) by striking the period at the end of paragraph (3) and inserting “; or”; 
and  
   (3) by adding at the end of the following new paragraph: 
   “(4) any investment adviser that is a charitable organization, as defined 
in section 3(c)(10)(D) of the Investment Company Act of 1940, or is a 
trustee, director, officer, employee, or volunteer of such a charitable 
organization acting within the scope of such person’s employment or 
duties with such organization, whose advice, analyses, or reports are 
provided only to one or more of the following: 

 

   “(A) any such charitable organization; 
   “(B) a fund that is excluded from the definition of an investment 
company under section 3(c)(10)(B) of the Investment Company Act 
of 1940; or 
   “(C) a trust or other donative instrument described in section 
3(c)(10)(B) of the Investment Company Act of 1940, or the trustees, 
administrators, settlors (or potential settlors), or beneficiaries of any 
such trust or other instrument.”. 

 

SEC. 6. PROTECTION OF PHILANTHROPY UNDER STATE LAW. 15 USC 80a-3a. 

   (a) REGISTRATION REQUIREMENTS.–A security issued by or any interest or 
participation in any pooled income fund, collective trust fund, collective 
investment fund, or similar fund that is excluded from the definition of an 
investment company under section 3(c)(10)(B) of the Investment Company Act 
of 1940, and the offer or sale thereof, shall be exempt from any statute or 
regulation of a State that requires registration or qualification of securities. 
   (b) TREATMENT OF CHARITABLE ORGANIZATIONS.–No charitable 
organization, or any trustee, director, officer, employee, or volunteer of a 
charitable organization acting within the scope of such person’s employment or 
duties, shall be required to register as, or be subject to regulation as, a dealer, 
broker, agent, or investment adviser under the securities laws of any State 
because such organization or person buys, holds, sells, or trades in securities for 
its own account in its capacity as trustee or administrator of, or otherwise on 
behalf of or for the account of one or more of the following: 

 

   (1) a charitable organization; 
   (2) a fund that is excluded from the definition of an investment company 
under section 3(c)(10)(B) of the Investment Company Act of 1940; or 
   (3) a trust or other donative instrument described in section 3(c)(10)(B) 
of the Investment Company Act of 1940, or the settlors (or potential 
settlors) or beneficiaries of any such trusts or other instruments. 

 

 



UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF 

 

DIVISION 

 

CASE NO. ____________ 

 

SECURITIES AND EXCHANGE COMMISSION,  

          

   Plaintiff,     

v.         

         

  

  

 

        

Defendants.   

_________________________________________________/ 

  

COMPLAINT AND DEMAND FOR JURY TRIAL 

Plaintiff Securities and Exchange Commission alleges: 

I.  INTRODUCTION 

1. The Commission brings this action to enjoin the Defendants’ 

fraudulent operation of two purportedly charitable pooled investment trusts 

with in assets and more than 380 trust members, most of whom 

are disabled recipients of Medicaid or Social Security Supplemental Security 

Income (“SSI”) benefits.   

2. Section 1917 of the Social Security Act, 42 U.S.C. § 1396p, allows 
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Medicaid and SSI recipients to remain eligible for benefits despite receiving 

assets (such as awards or settlements in personal injury lawsuits) that would 

otherwise disqualify them from receiving that government assistance, as long 

as they place those assets in an irrevocable trust established and managed by 

a non-profit association. 

3. From no later than through the present, the Defendants 

have marketed, sold investments in, and operated two pooled investment 

trusts purportedly established and managed by a non-profit entity as required 

by Section 1396p.  In reality, however, the entity named as the trustee of the 

two trusts, Defendant 

is a shell corporation with no operations or employees.   

4. Defendants 

have installed  as a 

nominee trustee to attempt to hide the fact that  a for-profit 

corporation, perform all the trustee functions and profit 

from the trusts’ operations by collecting all fees and other funds stemming from 

operating the trusts.     

5. The Defendants’ operation of the pooled trusts has violated the 

antifraud and registration provisions of the federal securities laws in several 

ways.  First, and Defendant 
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(“the Law Firm”) have misrepresented to potential trust 

beneficiaries that they would be joining a trust managed by a non-profit 

association under Section 1396p, and therefore would remain eligible for 

Medicaid and SSI benefits.  To the contrary, because and 

operated and managed the trusts for their own profit, they created a 

situation where the trust funds could count as beneficiaries’ assets and 

jeopardize their Medicaid and SSI benefits.   

6. have lied about the for-profit 

operation and management of the trusts to beneficiaries, the Internal Revenue 

Service, and the Social Security Administration (“SSA”), through emails, firm 

brochures, marketing materials, trust documents and operating agreements, 

among other documents.  

7. In addition, improperly diverted all 

trustee fees, which come directly from beneficiaries’ accounts, to   

These Defendants also improperly used funds from deceased beneficiaries’ 

accounts to reimburse themselves for employee salaries and other expenses, as 

well as to make donations to trial lawyers’ and other organizations that 

violated their representations to the IRS and beneficiaries that they would only 

use such funds to further the trusts’ mission to help the disabled.   

8. have also misled beneficiaries with 
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respect to the investment of the pooled trusts’ assets.  From  the 

Defendants did not tell beneficiaries they were investing their money in a 

certain class of mutual fund that doubled the fees the Defendants told the 

beneficiaries they were paying. 

9. The trusts are invested in securities, and the trust instruments are 

securities the Defendants are offering and selling to beneficiaries.  Because the 

trusts are not operated and managed by a non-profit association, they do not 

qualify for exemptions from registration available to charitable organizations 

under the securities laws, and the Defendants have violated the registration 

requirements by offering and selling investments in the trusts without 

registering the offerings with the Commission. 

10. As a result of this conduct, the Defendants have violated Sections 

5(a), 5(c) and 17(a) of the Securities Act of 1933 (“Securities Act”), 15 U.S.C. §§ 

77e(a), 77e(c), 77q(a); Section 10(b) and Rule 10b-5 of the Securities Exchange 

Act of 1934 (“Exchange Act”), 15 U.S.C. § 78j(b) and 17 C.F.R. § 240.10b-5; 

and/or Sections 206(1), 206(2) and 206(4) and Rule 206(4)-8 of the Investment 

Advisers Act of 1940 (“Advisers Act”), 15 U.S.C. § 80b-6(1), (2), (4) and 17 

C.F.R. § 275.206(4)-8. 

11. The Commission requests that the Court enter orders: (i) 

permanently restraining and enjoining the Defendants from violating these 
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provisions of the federal securities laws; (ii) directing the Defendants to pay 

disgorgement with prejudgment interest; and (iii) directing  the Law 

Firm,  to pay civil money penalties. 

II.  DEFENDANTS AND OTHER RELEVANT ENTITIES 

A.  Defendants 

12. is a for-profit corporation with its principal place 

of business in    

13. is a non-profit 501(c)(3) private foundation 

with its principal place of business in   

14. The Law Firm is a professional limited liability 

corporation with its principal place of business in . 

15. , of  is an attorney licensed to 

practice in .  is the chief executive officer and 

largest shareholder of , sole owner of and practitioner at the Law Firm, 

and president and a director of  

16.  of , is a Certified Financial Planner 

and an investment adviser representative of an investment adviser registered 

with the Commission.  is president and a minority owner of  

and a director of  was an officer of until 
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   B.  Other Relevant Entities 

17. is a 

special needs pooled trust for disabled individuals that purports to preserve 

their Medicaid and SSI benefits pursuant to Section 1396p.  As of  

SSNPT had 316 beneficiaries and total assets of approximately $ .  

Since has been the named trustee of  

18. 

is a pooled trust for personal injury victims, often minors and incompetents in 

lieu of guardianship proceedings.  Per its master trust agreement, “[t]he 

purpose of s to provide a vehicle for investment management” for its 

beneficiaries.  The trustee may, in its discretion, place beneficiaries in a 

Section 1396p trust to qualify for Medicaid or SSI.  As of 

had 65 beneficiaries and total assets of approximately $ .  Since 

has been the named trustee of 

III.  JURISDICTION AND VENUE 

19. The Court has jurisdiction over this action pursuant to Sections 

20(b), 20(d)(1) and 22(a) of the Securities Act, 15 U.S.C. §§ 77t(b), 77t(d)(1) and 

77v(a); Sections 21(d), 21(e) and 27(a) of the Exchange Act, 15 U.S.C. §§ 78u(d), 

78u(e) and 78aa(a); and Sections 209 and 214 of the Advisers Act, 15 U.S.C. §§ 

80b-9 and 80b-14. 
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20. The Court has personal jurisdiction over the Defendants and 

venue is proper in this District because, among other things, the Defendants 

reside and transact business in this District.  They also participated in the 

offer, purchase, or sale of securities in this District, and many of their acts and 

transactions constituting the violations alleged in this Complaint occurred in 

this District.  In addition, venue is proper in this District under 28 U.S.C. § 

1391 because a substantial part of the events giving rise to the Commission’s 

claims occurred here. 

21. In connection with the conduct alleged in this Complaint, the 

Defendants, directly and indirectly, singly or in concert with others, have made 

use of the means or instrumentalities of interstate commerce, the means or 

instruments of transportation or communication in interstate commerce, and 

of the mails. 

IV.  FACTUAL ALLEGATIONS 

A.  Special Needs Pooled Trusts 

22. Virtually all of the beneficiaries are disabled or 

incompetent individuals or minors who have received awards or settlements in 

personal injury lawsuits.  Section 1396p permits Medicaid and SSI recipients 

to retain their benefits despite receiving assets from these awards or 

settlements that would otherwise place them above the income eligibility limits 
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for the government assistance.   

23. To retain eligibility for benefits under Section 1396p, the 

beneficiaries must place the assets they receive in an irrevocable pooled trust 

established and managed by a non-profit association.  The beneficiaries can 

then get approval from the trustee to use the assets for certain types of 

expenses governed by the statute to supplement their Medicaid or SSI benefits. 

24. Section 1396p expressly permits the assets of such trusts to be 

pooled for investment purposes, but the assets of each beneficiary must be held 

in a separate sub-account to be distributed by the trustee for the sole benefit 

of that beneficiary.   

25. Upon the beneficiary’s death, the trusts may retain the sub-

account balance (“retained funds”) depending on the requirements of state law, 

whether the beneficiaries have designated remainder beneficiaries, and the 

language of the trust documents.  Trusts that keep retained funds must use 

them in keeping with the representations in trust documents and the legal 

obligations of special needs pooled trusts and their trustees. 

26. The SSA maintains a Program Operations Manual System 

(“POMS”) with policy statements, guidelines for Section 1396p pooled trust 

operations, and interpretations of relevant laws.  The POMS allows non-profit 

trustees to use the services of other entities to help manage the trusts.  
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However, under the POMS “[i]f a non-profit association employs the services 

of a for-profit entity, the non-profit association must maintain ultimate 

managerial control over the trust . . . [T]he use of a for-profit entity must 

always be subordinate to the non-profit managers.”   

27. The POMS identifies various forms of authority “that must vest in 

the non-profit association” (i.e., cannot be delegated), including determining 

the amount of the trust corpus to invest and making the day-to-day decisions 

regarding the health and well-being of pooled trust beneficiaries. 

B.  

28. was incorporated   Its 

officers and directors have all been principals or employees of  and it 

shares an address with   the largest shareholder of 

and its CEO, is the president and a director of  a 

minority shareholder and president of , is a director of 

and was an officer   three other currently listed 

officers and directors are owners or employees      

29. by-laws state that “the specific purposes for 

which the Corporation is formed is to assist personal injury victims with 

special needs, either directly or indirectly.”  Its articles of incorporation list the 

identical purpose for which was formed.  Furthermore, 
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articles of incorporation state that “the Corporation shall not 

allow any part of the net earnings of the Corporation to inure to the benefit or 

be distributable to any private person, member, director or officer of the 

Corporation . . .” 

30. Shortly after its incorporation,  

applied to the IRS for non-profit, tax-exempt status under Section 501(c)(3) of 

the Internal Revenue Code.  signed the application as director and 

president of   In the section of the application entitled 

“Narrative Description of Your Activities” reiterated:  

The specific purpose for which  was formed is to provide:  

(i) personal injury victims with special needs, through individual grants, 

supplemental assistance needed to obtain the care and services necessary for 

recovery/rehabilitation/education, helping to alleviate financial difficulties and (ii) 

funding of 501(c)(3) non-profit organizations operating specifically in the areas of 

providing personal injury victims with special needs, assistance to obtain the care 

and services necessary for recovery/rehabilitation/education. 

 

31. The application further described what organizations 

would donate money to and the process by which the corporation 

would decide on its donations: 

Directors will research potential recipients, the personal injury 

suffered and the special needs of each. 

 

to provide recipients with supplemental assistance to 

obtain the care and services necessary for recovery/rehabilitation/education 

helping to alleviate financial difficulties. 

 

Directors will research potential recipient 501(c)(3) non-profit 

organizations operating specifically in the areas of providing personal injury 
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victims with special needs, assistance to obtain the care and services necessary 

for recovery/rehabilitation/education . . . . 

 will be providing assistance to (i) personal injury victims with 

special needs and (ii) 501(c)(3) non-profit organizations operating specifically in 

the areas of providing personal injury victims with special needs, assistance to 

obtain the care and services necessary for recovery/rehabilitation/education. 

 

32. The application also stated that (i) had no 

arrangements with related entities; (ii) followed a conflict-of-interest policy, 

including consideration of alternative service providers; and (iii) had no 

revenue-sharing joint ventures.   

33. Based on these representations, the IRS granted 

501(c)(3) status, a decision the SSA relied on in accepting as a 

valid non-profit association that purportedly operated and managed 

under Section 1396p.  During the SSA’s review of master trust 

agreement represented that operated in accordance 

with the terms of the agreement – that was a legitimate 

501(c)(3) entity and managed as trustee. 

34.  became the trustee   On 

signed the master trust agreement for on behalf of 

as the named trustee.  signed subsequent amendments to 

the master trust agreement on 

behalf of .  Similarly, signed the 

master trust agreement n behalf of as the named 

Case 6:22-cv-00820-WWB-DCI   Document 1   Filed 05/02/22   Page 11 of 38 PageID 11



12 

trustee.   

35. Both the master trust agreements 

represented that was the trustee and is a “501(c)(3) non-profit 

corporation,” and that the pooled trust property “is to be administered and 

distributed by” 

C.  Marketing, Selling, And Operating The Trusts  

36. is a for-profit company that offers a host of structured 

financial products, including    main source of 

business is personal injury trial lawyers whose clients frequently are disabled, 

minors, and/or have guardians, and who receive funds from personal injury 

and other legal proceedings. largely through The Law 

Firm, aggressively markets o these lawyers. 

37. To that end, the Law Firm send a variety 

of marketing and other documents containing information about the trusts.  

Among these documents are a joinder agreement that each beneficiary 

enrolling in a trust must sign, in which they acknowledge and adopt the trust’s 

master trust agreement and agree that they are placing assets irrevocably into 

the trust they are joining.  There are also marketing brochures describing the 

benefits of joining a trust (i.e., retaining Medicaid and SSI benefits), uses of 

and limitations on the trusts (such as how and for what types of expenses 
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beneficiaries can receive distributions); what happens to any remaining funds 

in the trusts upon the death of a beneficiary; and purported options for 

investing funds in the trusts.     

38. When recruiting new beneficiaries for  

cross-sells the legal services of the Law Firm to represent the 

beneficiaries in joining the trusts.  The Law Firm charges each client $

for its services in helping them join    The Law Firm’s 

invoice for the $ fee describes the legal representation as “regarding 

establishment of pooled settlement trust,” including “all consultations and 

communications regarding the Trust [and] preparation and drafting of the 

Trust.” 

39. signed an agreement with an unaffiliated for-

profit firm, 

to act as the administrator 

 In practice, delegated almost all 

authority over the trust administration  developed several model 

investment portfolios for beneficiaries and handled all aspects of investing 

trust assets in securities.  In addition, delegated 

the sole discretion to respond to and approve or deny distribution requests from 

beneficiaries. only conferred with  (through  and 
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other mployees) on a handful of distribution requests which, in 

judgment, required further consideration. 

40. In terminated their relationship. 

then found another unaffiliated for-profit investment adviser, 

 to handle the investment and asset management 

functions for both .  Since has controlled 

beneficiary distributions and other day-to-day decisions involving and 

 while has handled the investment of trust assets.  

41. In addition to the $  fee to the Law Firm, beneficiaries pay a 

$ “joinder fee” (the amount has varied over time).  A portion of that 

fee has gone to either or  and the remainder has gone to 

 even though the Defendants represent that charges 

the joinder fee.  Also as described in more detail below, beneficiaries have paid 

an annual trustee fee of either one percent (when as the administrator) 

or .75 percent (when was the administrator) of the value of the 

assets in their sub-account.  The administrator deducts the fee directly from 

each sub-account and sends it to .  From 

earned in excess of $ from trustee fees, and has earned more since then.  

 has earned more than $ rom the joinder fee.   

42. The Defendants offer and sell the pooled trusts to beneficiaries as 
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investment contracts.  Beneficiaries are provided membership in the trusts in 

exchange for them transferring funds from their monetary settlements or 

awards irrevocably into the trusts.  As allowed under Section 1396p, the trusts 

pool investor funds together for investment purposes.  The success of the 

investments depends on the efforts of the Defendants and their chosen 

investment advisers.  Once they join the trusts and select an investment model 

developed by the Defendants and their investment advisers, the beneficiaries 

have no involvement in the investment of their funds. 

43. Although beneficiaries have sought to join in part to 

preserve their Medicaid and SSI benefits, the Defendants also market the 

trusts in brochures as “getting more than just protection of public benefits.”  

They promise beneficiaries advantages “including high quality investment 

management services” and “better interest rates.”  The Defendants also claim 

the trusts are superior to other pooled trusts because “the sub-accounts are 

actively managed by professional money managers,” which “allows for a higher 

rate of return than would be possible if funds were invested separately . . . The 

sub-account funds, like other investments . . . may lose value.  There is no 

guarantee that the money will grow or be secure.”  Lawyers for potential 

beneficiaries have frequently asked how the funds will be 

invested or if they will earn interest. 
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44. No registration statement has been in effect for the pooled trusts 

during the time of the events set forth in this Complaint.  Furthermore, no 

exemptions from registration are available, including exemptions for 

charitable organizations under the Securities Act, the Exchange Act, the 

Advisers Act, and the Investment Company Act. 

D.  The Defendants’ Misrepresentations And Omissions 

1.  The Defendants Misrepresent That Manages The Trusts 

45.  in marketing materials, trust 

documents, emails, letters, websites, and elsewhere, repeatedly have stated to 

potential beneficiaries they should join because it is a Section 1396p 

trust established and managed by a non-profit association  

46. For example, gave a presentation 

touting “How is different from other pooled trusts?” with such 

details as …is Non-Profit Trustee” and “Lowest fees nationally” of 

just $ at inception and “Annual trustee fee – 1% of assets held in trust” 

(emphasis in original). 

47. In another example, directed a  blog 

post stating a pooled settlement trust “is managed by a non-profit entity who 

created it and acts as trustee.  As a result of this arrangement, it is a low-cost 

way for a client to set up a trust for their benefit. . . . The trustee of the
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is a 501(c)(3) non-profit created 

specifically to act as trustee for trusts such as this.” 

48. In an email dated , told a prospective 

beneficiary: “I am not the trustee.  Under Federal Law, the trustee must be a 

non-profit.  In this case    Also, by email dated 

told a prospective beneficiary that “is administered by 

a ”   

49. made similar statements.  On  he presented 

a webinar stating special needs pooled trusts must be “managed by Not for 

Profit Trustee pursuant to federal law,” with identified as 

“available trust solutions.”  By email dated told a 

representative of a prospective beneficiary “The Trustee s 

50. Additionally, website has stated: “Under federal law, a 

pooled special needs trust must be created and managed by a non-profit 

trustee.  s managed by who acts as the trustee. . . .  While 

this is a difficult reality to face, turning your settlement over to a trustee of a 

special needs trust, it is what is required by federal/state law to remain eligible 

for needs based benefits.” 

51. In their retainer letter, the Law Firm and assure 

Case 6:22-cv-00820-WWB-DCI   Document 1   Filed 05/02/22   Page 17 of 38 PageID 17



18 

beneficiaries that “[t]he creation of a pooled trust sub-account will insure that 

[their] settlement proceeds will not be treated as a countable asset for purposes 

of qualifying for Medicaid and/or SSI,” and that the Law Firm would “adhere 

to proper and approved special needs trust structure and format.”  In an email 

dated , in his capacity at the Law Firm, pressured the 

mother of a prospective beneficiary: “The purpose of the trust is [to] preserve 

Medicaid eligibility.  Without the trust, your daughter would lose coverage. . . 

.  Of course you can decide not to set up the trust and lose Medicaid until the 

money is completely gone.”   

52. Finally, the Defendants consistently represent to beneficiaries 

that the trustee and joinder fees described above are paid to the Foundation as 

the trustee.  For example, the Administrative Services Agreements that both 

signed that included provisions for deducting and paying 

the trustee fees were with the Foundation, not   Additionally, a 

Welcome Kit that beneficiaries receive upon joining states that the trustee – 

 charges the joinder and annual fees.    

53. All of these representations are false.  is a shell 

company with no employees, operations, or even a single email address.  

Rather, have employees perform all work in 

connection with – or perform it themselves – without any 
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written agreements with or invoices to 

regarding any such work.  respond to all inquiries from 

beneficiaries about trust operations.  Other employees have answered 

calls from beneficiaries, as well as exchanged emails with regarding 

investment of the trust assets.   

54. induces beneficiaries to join the 

based in part on promised investment performance; has had discussions with 

individual beneficiaries about investment options; and has the authority to 

invest each beneficiary’s funds.  advises beneficiaries on acquiring 

interests in   has advised some beneficiaries on 

investments, approved the portfolios by which assets were 

invested, and primarily handled the reinvestment of 

assets during the transition from      

55. Furthermore, the trustee fees purportedly paid to

under the Administrative Services Agreements are, in reality, paid directly to 

as part of its for-profit control of  To attempt to 

justify receiving the trustee fees, entered into sham agreements with 

pursuant to which each firm was supposed to pay a 

marketing fee to for purportedly marketing

services.  The alleged marketing fee in both cases has been equal to the trustee 
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fee under the Administrative Service Agreements. 

56. In reality, has done little or no marketing of either 

services.  For example, the only “marketing” has done 

for is to mention in brochures marketing the trusts to trial 

lawyers that is the investment advisor, and to include

own previously prepared firm descriptions in the brochures.  Furthermore, 

there is no separate marketing fee – both and paid only the 

trustee fee to .  The marketing agreement was merely a ruse to attempt 

to hide the fact that , not  has received all trustee fees.    

57. confirmed the bogus nature of the marketing fee by email 

dated  telling an representative that would get the 

trustee fee at inception, which would be collected by nd then paid over 

to s some sort of marketing arm or something like that.” 

internal strategic plans also tout the trustee fees as “significant recurring 

revenue” every year over the lifetime of the beneficiaries of 

 

58. To maintain the façade that have a non-profit 

trustee, specifically told employees not to mention 

hen marketing   instructed a 

employee in a email:  is the marketing arm for the pooled 
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trusts but isn’t involved corporately with the trusts (if that makes sense).  The 

only corporate entity related to the trusts is    

59. Five days later, told in an email to “make sure 

that we never reference on any of the pieces for the pooled trust.  

is the marketing arm for the trusts but that is it.” In a 

told that name should be removed from 

account statements the trusts sent to beneficiaries. 

2.  The Defendants Make Misrepresentations About Pooled Trust Fees 

60. While was trust administrator, the Defendants invested 

beneficiaries’ funds in one of seven portfolios comprised of the same set of 

equity and fixed-income mutual funds (with varying percentages to reflect 

different risk tolerance levels), and a money market balance of 0 to 14 percent. 

61. All the mutual fund positions were in a particular class of mutual 

fund shares: Class C shares.  Class C shares carry the highest of certain kinds 

of fees payable to broker-dealers to cover fund distribution and shareholder 

service expenses known as 12b-1 Fees.  These recurring fees, which are included 

in a mutual fund’s total annual fund operating expenses, are approximately 

one percent per year and are deducted from the mutual fund’s assets on an 

ongoing basis.  As a result, 12b-1 Fees are paid by investors in Class C shares.   

62. Therefore, from , the beneficiaries of 
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each year paid approximately one percent of their total assets in fees 

due to the Defendants investing their funds in Class C shares.  At the time, 

holly owned a registered broker-dealer that collected 12b-1 Fees on the 

Class C share holdings and sent them (net of expenses) to as its 

compensation for acting as trust administrator  

63. knew would be compensated for its role 

as administrator for the two trusts solely from 12b-1 Fees on Class C shares.  

In a email discussing becoming trust administrator, 

wrote that its proposal would allow for “lower public trustee fees” by using the 

fees from their proposed investment portfolios (all of which were comprised of 

Class C shares) as compensation to   Furthermore, on 

acknowledged was being paid through 12b-1 Fees:  “ is 

earning roughly 1% from the funds they use. . . .  The end client is not seeing 

the fee it is [embedded] into the expense of the funds.”  

64.  did not disclose to beneficiaries that 

they were, in effect, paying the 12b-1 Fees to   In , the 

Defendants reviewed and approved a notice sent to beneficiaries stating “some 

of the many resulting benefits of being the administrator are cost 

reductions for annual fees and a wider array of investment options.  The 

annual fee will drop from 2% down to 1%.”  Thus, the Defendants only told the 
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beneficiaries they were paying a trustee fee of one percent and a $ joinder 

fee – with no mention of the additional one percent 12b-1 Fees.  Nor did the 

Defendants provide beneficiaries with prospectuses for the mutual funds or 

other fee or class-specific disclosures.   

3.  The Defendants Misrepresent Their Use of Retained Funds  

65. Section 1396p refers indirectly to funds in a beneficiary’s sub-

account being “retained by the trust” upon the death of a beneficiary, but is 

silent on the circumstances under which a pooled trust may retain those funds 

and the uses to which the trust may put those retained funds.  However, 

Internal Revenue Code Section 501(c)(3) specifies that non-profits granted tax-

exempt status must generally use their funds for charitable purposes or the 

express purposes for which the entity was created.   

66. As noted above, in its 501(c)(3) application, 

expressly represented to the IRS on multiple occasions that its specific purpose 

is to assist personal injury victims with special needs, and that it would fund 

“non-profit organizations operating specifically in the areas of providing 

personal injury victims with special needs.”  Both by-laws 

and articles of incorporation contain similar descriptions of its purpose.   

67. In addition, have represented in 

numerous documents sent to actual and prospective beneficiaries that they 
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would use a beneficiary’s retained funds expressly to further the trusts’ 

mission of serving people with disabilities.  For example, the joinder 

agreements beneficiaries sign to join the trusts allow beneficiaries to choose 

among several options of what will happen to any funds still in their sub-

accounts when they die.  Among the options is allowing the trust to retain the 

funds, in which case the joinder agreement states the trust will use the funds 

“to help the with its important 

non-profit mission of serving individuals with disabilities.” 

68. Similarly, letters writes to lawyers for beneficiaries 

considering joining one of the trusts attach a client intake form, which includes 

several options for funds remaining in a sub-account.  The “retained funds 

option” states: “if money is left in the sub-account when the trust Beneficiary 

passes away then the funds shall be retained by the Trust to help the 

with its important non-profit 

mission of serving individuals with disabilities.” 

69. The Welcome Kit the Defendants send to new beneficiaries 

includes a “Schedule C – Authorized Representative and Remainder 

Beneficiary Designation.”  The “Retained By Trust” option has identical 

language to the client intake form attached to etters.   

70. sent an email to colleagues at  on  
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attaching a proposed marketing brochure to send to trial lawyers.  The 

brochure states in relevant part that was created for the singular 

purpose of assisting injury victims to remain eligible for needs-based public 

assistance benefits,” and “our trust makes it possible for remaining assets to 

be returned to the family at death in certain situations, or remain in the trust 

for the benefit of other persons with disabilities.”   

71. Although a one-page information sheet about both 

the Defendants sent to some potential beneficiaries states that 

was created both to assist people with disabilities and to give back 

to the civil justice system, this representation directly contradicts statements 

in 501(c)(3) application, articles of incorporation, by-laws, 

and numerous other trust documents the Defendants sent to beneficiaries.   

72. Contrary to their representations, 

have not used a significant portion of retained funds to help the disabled or 

other people with special needs.  Instead,  has diverted all of the funds 

from the operating account to a separate bank account in the name of 

, from where have used funds largely to 

further their own, for-profit interests.  

73. Since has used at least $  to pay trust 

administrative expenses, when it already collected the one percent trustee fee 
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purportedly to pay those same expenses.  financial statements 

indicate that since the annual trustee fee has exceeded the trusts’ 

administrative expenses – leaving no need for use of retained funds to pay 

those expenses.  use of retained funds to purportedly cover expenses, 

while also collecting the one percent trustee fee, did not reduce the amounts 

charged to beneficiaries for administrative costs.     

74. The Defendants also used retained funds to pay administrative 

expenses that had nothing to do with the trusts.  For example, they used 

retained funds to pay the premiums on a business insurance policy. 

75. In addition, has spent at least $ on donations to 

trial lawyers’ organizations or charities of which the Defendants are a member 

or have friends and acquaintances who serve in important positions in them 

that have nothing to do with assisting disabled persons.  Some organizations 

were not even 501(c)(3) non-profits.  Numerous emails among 

and their partners make it clear that the main criteria for choosing 

recipients of the beneficiaries’ retained funds was to promote for-

profit business interests.  Among the recipients of largesse with 

retained funds have been golf tournaments, beach parties, and a holiday party 

organized by legal friends, clients, and acquaintances of and his 

partners. 
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76. have confirmed the purpose of these 

disbursements of retained funds in internal emails.  For example, 

wrote in a email that should sponsor an event at 

the request of a fellow lawyer because “this is targeted to the legal community 

so it does give us good bang for the buck.”  In another instance, agreed 

to contribute $ to a golf tournament organized by a lawyer who another 

lawyer described as “my best client” who had recently arranged for 

money to be spent on financial products. 

77. Other examples include: 

a. In used retained funds to pay $  to a group 

of trial lawyers who had achieved large settlements.  In 

had sent the group’s founder, a client of a proposal 

for an “exclusive annual sponsorship” by which could attend 

group social events, provide webinars, and be recognized as a sponsor 

in membership emails and “business partner” on the group’s website.  

Soon after payment, in 

prepared a presentation for to make to that group about all 

of lines of business titled 

Allowing Trial Lawyers to Focus on What They Do Best.”   

b. In used retained funds to pay the professional 
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dues for employees to be named as sponsoring fellows of a 

think tank created by trial lawyers.  

c. From  sed retained funds to pay for a 

named sponsorship at a holiday event for the lawyer alumni group of 

a private high school ade the payments at the 

request of a lawyer who frequently refers business to   

d. In   used retained funds 

to pay for a named sponsorship at judicial luncheons hosted by a legal 

mentoring organization for worker’s compensation lawyers. 

e. In used retained 

funds to pay for a named sponsorship at a beach party held by a trial 

lawyer association unrelated to the disabled community. 

f. In sponsored a project involving a trial 

lawyer for construction activities in 

unrelated to the disabled community. 

 

V.  VIOLATIONS ALLEGED 

 

COUNT I 

Violations of Section 17(a)(1) of the Securities Act 

(Against All Defendants) 

78. The Commission repeats and realleges Paragraphs 1 through 77 of 
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its Complaint as if incorporated herein. 

79. From no later than to the present, the Defendants, in 

the offer or sale of any securities by the use of any means or instruments of 

transportation or communication in interstate commerce or by use of the mails, 

directly or indirectly, knowingly or severely recklessly, employed any device, 

scheme or artifice to defraud. 

80. By reason of the foregoing, the Defendants violated, and, unless 

enjoined, are reasonably likely to continue to violate, Section 17(a)(1) of the 

Securities Act, 15 U.S.C. § 77q(a)(1). 

COUNT II 

Violations of Section 17(a)(2) of the Securities Act 

(Against All Defendants) 

81. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

82. From no later than through the present, the Defendants, 

in the offer or sale of any securities by the use of any means or instruments of 

transportation or communication in interstate commerce or by use of the mails, 

directly or indirectly, negligently obtained money or property by means of 

untrue statements of material facts or omissions to state material facts 

necessary to make the statements made, in light of the circumstances under 
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which they were made, not misleading. 

83. By reason of the foregoing, the Defendants violated, and, unless 

enjoined, are reasonably likely to continue to violate, Section 17(a)(2) of the 

Securities Act, 15 U.S.C. § 77q(a)(2). 

COUNT III 

Violations of Section 17(a)(3) of the Securities Act 

(Against All Defendants) 

84. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

85. From no later than through the present, the Defendants, 

in the offer or sale of any securities by the use of any means or instruments of 

transportation or communication in interstate commerce or by use of the mails, 

directly or indirectly, negligently engaged in transactions, practices and 

courses of business which operated or would have operated as a fraud or deceit 

upon the purchasers and prospective purchasers of such securities. 

86. By reason of the foregoing, the Defendants violated, and, unless 

enjoined, are reasonably likely to continue to violate, Section 17(a)(3) of the 

Securities Act, 15 U.S.C. § 77q(a)(3). 
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COUNT IV 

 

Violations of Section 10(b) and Rule 10b-5(a) of the Exchange Act 

(Against All Defendants) 

87. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

88. From no later than through the present, the Defendants, 

directly and indirectly, by use of any means or instrumentality of interstate 

commerce, or of the mails, knowingly or severely recklessly employed any 

device, scheme or artifice to defraud in connection with the purchase or sale of 

any security. 

89. By reason of the foregoing, the Defendants violated, and, unless 

enjoined, are reasonably likely to continue to violate, Section 10(b) and Rule 

10b-5(a) of the Exchange Act, 15 U.S.C. § 78j(b), and 17 C.F.R. § 240.10b-5(a). 

COUNT V 

Violations of Section 10(b) and Rule 10b-5(b) of the Exchange Act 

(Against All Defendants) 

90. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

91. From no later than through the present, the Defendants, 

directly and indirectly, by use of any means or instrumentality of interstate 
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commerce, or of the mails, knowingly or severely recklessly made untrue 

statements of material facts and omitted to state material facts necessary in 

order to make the statements made, in light of the circumstances under which 

they were made, not misleading in connection with the purchase or sale of any 

security. 

92. By reason of the foregoing, the Defendants violated, and, unless 

enjoined, are reasonably likely to continue to violate, Section 10(b) and Rule 

10b-5(b) of the Exchange Act, 15 U.S.C. § 78j(b), and 17 C.F.R. § 240.10b-5(b). 

COUNT VI 

Violations of Section 10(b) and Rule 10b-5(c) of the Exchange Act 

(Against All Defendants) 

93. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

94. From no later than through the present, the Defendants, 

directly and indirectly, by use of any means or instrumentality of interstate 

commerce, or of the mails, knowingly or severely recklessly engaged in acts, 

practices and courses of business which operated or would have operated as a 

fraud or deceit upon any person in connection with the purchase or sale of any 

security. 

95. By reason of the foregoing, the Defendants violated, and, unless 
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enjoined, are reasonably likely to continue to violate, Section 10(b) and Rule 

10b-5(c) of the Exchange Act, 15 U.S.C. § 78j(b), and 17 C.F.R. § 240.10b-5(c). 

COUNT VII 

Violations of Sections 5(a) and 5(c) of the Securities Act 

(Against ) 

96. The Commission repeats and realleges Paragraphs 1 through 64 of 

its Complaint as if incorporated herein. 

97. From no later than through the present, 

directly or indirectly, have made use of the means or 

instruments of transportation or communication in interstate commerce or of 

the mails to sell securities, when no registration statement was in effect with 

the Commission as to such securities, and have made use of the means or 

instruments of transportation or communication in interstate commerce or of 

the mails to offer to sell such securities when no registration statement had 

been filed with the Commission as to such securities. 

98. There were no applicable exemptions from registration. 

99. By reason of the foregoing, violated, 

and, unless enjoined, are reasonably likely to continue to violate, Sections 5(a) 

and 5(c) of the Securities Act, 15 U.S.C. § 77e(a), (c). 
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COUNT VIII 

Violations of Section 206(1) of the Advisers Act 

(Against  

100. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

101. From no later than through the present,  

by engaging in the conduct set forth above, directly or 

indirectly, knowingly or severely recklessly, through use of the mails or the 

means or instrumentalities of interstate commerce, and while engaged in the 

business of advising others for compensation as to the advisability of investing 

in, purchasing, or selling securities, employed devices, schemes, or artifices to 

defraud.  

102. By reason of the foregoing, violated, 

and, unless enjoined, are reasonably likely to continue to violate, Section 206(1) 

of the Advisers Act, 15 U.S.C. § 80b-6(1). 

COUNT IX 

 

Violations of Section 206(2) of the Advisers Act 

(Against 

103. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 
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104. From no later than through the present, 

 by engaging in the conduct set forth above, directly or 

indirectly, knowingly or severely recklessly, through use of the mails or the 

means or instrumentalities of interstate commerce, and while engaged in the 

business of advising others for compensation as to the advisability of investing 

in, purchasing, or selling securities, engaged in acts, practices, or courses of 

business which operated or would operate as a fraud or deceit upon clients or 

prospective clients.  

105. By reason of the foregoing, violated, 

and, unless enjoined, are reasonably likely to continue to violate, Section 206(2) 

of the Advisers Act, 15 U.S.C. § 80b-6(2). 

COUNT X 

Violations of Section 206(4) and Rule 206(4)-8 of the Advisers Act 

(Against 

106. The Commission repeats and realleges Paragraphs 1 through 77 of 

its Complaint as if incorporated herein. 

107. From no later than through the present, 

 each acted as investment advisers, as defined by Section 

202(a)(11) of the Advisers Act, 15 U.S.C. § 80b-2(a)(11), to 

and their beneficiaries. 
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108.   At all relevant times, operated as a pooled 

investment vehicle, as defined by Rule 206(4)-8(b) under the Advisers Act, 17 

C.F.R. § 275.206(4)-8(b).  

109.  by engaging in the acts and conduct 

alleged above, while acting as investment advisers to a pooled investment 

vehicle, by use of the means and instrumentalities of interstate commerce and 

of the mails, made untrue statements of a material fact or omitted to state a 

material fact necessary to make the statements made, in the light of the 

circumstances under which they were made, not misleading, to any investor or 

prospective investor in SSNPT and SMNPT, and otherwise engaged in acts, 

practices or courses of business that were fraudulent, deceptive, or 

manipulative with respect to any investor or prospective investor in SSNPT 

and SMNPT.  

110. By reason of the foregoing, Synergy, Lazarus and Prieto violated, 

and, unless enjoined, are reasonably likely to continue to violate, Section 206(4) 

of the Advisers Act, 15 U.S.C. § 80b-6(4), and Rule 206(4)-8 thereunder, 17 

C.F.R. § 275.206(4)-8. 

VI.  RELIEF REQUESTED 

WHEREFORE, the Commission respectfully requests the Court find 

the Defendants committed the violations alleged, and: 
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A. 

Permanent Injunction 

Issue a Permanent Injunction restraining and enjoining the Defendants, 

their officers, agents, servants, employees, attorneys, and all persons in active 

concert or participation with them, and each of them, from violating the federal 

securities laws alleged in this Complaint.  

B. 

Disgorgement 

Issue an Order directing the Defendants to disgorge all ill-gotten gains, 

including prejudgment interest, resulting from the acts or courses of conduct 

alleged in this Complaint. 

C. 

Penalties 

Issue an Order directing Synergy, Special Needs Law Firm, Lazarus and 

Prieto to pay civil money penalties pursuant to Section 20(d) of the Securities 

Act, 15 U.S.C. § 77t(d), Section 21(d) of the Exchange Act, 15 U.S.C. § 78u(d), 

and Section 209(e) of the Advisers Act, 15 U.S.C. § 80b-9(e). 

D. 

Further Relief 

Grant such other and further relief as may be necessary and appropriate. 
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E. 

Retention of Jurisdiction 

Further, the Commission respectfully requests that the Court retain 

jurisdiction over this action and over the Defendants in order to implement 

and carry out the terms of all orders and decrees that may hereby be entered, 

or to entertain any suitable application or motion by the Commission for 

additional relief within the jurisdiction of this Court. 

VII.  JURY TRIAL DEMAND 

 

The Commission demands a trial by jury on all issues so triable. 
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2022 National Conference on Special Needs 
D

THE UNINVITED GUEST: THE SEC JUMPED INTO OUR 
POOL

d

Bradley J. Frigon, LLM, CELA, CAP

Law Office of Bradley J. Frigon, LLC
PO Box 271621, Littleton CO 80127

720‐200‐4025
www.bjflaw.com

Securities and Exchange Commission

• The Securities and Exchange Commission (SEC) oversees securities
exchanges, securities brokers and dealers, investment advisors, and
mutual funds in an effort to promote fair dealing, the disclosure of
important market information, and to prevent fraud.

• The SEC divides its staff into five main divisions: the Division of
Corporate Finance, the Division of Investment Management, the
Division of Enforcement, the Division of Economic and Risk Analysis,
and the Division of Trading and Markets.

Securities and Exchange Commission

• SEC has the authority to investigate any companies that raise, or seek
to raise, capital from U.S. investors. This includes both registered and
unregistered public and private companies, broker‐dealers, municipal
advisors, investment advisers, investment companies, bankers, funds
and pools

• SEC investigations can be triggered in multiple ways, including during
the SEC's routine review of SEC reports and schedules, routine
inspections by FINRA of clearing houses and/or brokerage firms,
reports and tips from investors or whistleblowers, referrals from other
government agencies, news reports and the media.
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Securities and Exchange Commission

• When the SEC brings a successful enforcement action, the court or
the SEC may order a wrongdoer to disgorge (give up) the ill‐gotten
gains resulting from the illegal conduct. The disgorged funds may be
distributed to investors who were harmed by securities law
violations.

• In addition, the court or the SEC may impose a monetary penalty both
to punish the guilty party and to deter others from committing similar
misconduct. A monetary penalty may only be distributed to investors
if the court or the SEC orders that any penalty collected be placed in
what is called a “fair fund” for distribution to investors who were
harmed by the violation(s).

Securities and Exchange Commission 
Jurisdiction 
• Section 10(b) of the Securities Exchange Act (Securities Act) makes it
“unlawful for any person . . . [t]o use or employ, in connection with
the purchase or sale of any security . . . any manipulative or deceptive
device or contrivance in contravention of such rules and regulations
as the [Securities and Exchange Commission] may prescribe. . . .”

• The Securities Exchange Commission (SEC) promulgated Rule 10b‐5,
which broadly prohibits any deceptive device or fraud “in connection
with the purchase or sale of any security.”

Securities and Exchange Commission 
Jurisdiction 
• In Securities and Exchange Commission v. Zandford, 535 U.S. 813, 2002, the US
Supreme Court interpreted the Section 10(b) coverage requirement that actions
must be in connection with the purchase or sale of a security. In Zandford, an
elderly client opened a joint account for the client and the client’s disabled
daughter. The broker promised to invest the account in a conservative manner.
The client gave the broker discretion to manage the account and provided the
broker a power of attorney to engage in securities transactions without receiving
prior consent. When the client died four years later, the account was depleted. A
routine government audit revealed that the broker had transferred money from
the client’s account to individual accounts in the broker’s name. The broker
argued that his actions involved the misappropriation of funds and therefore
were not in connection with the purchase or sale of a security. The Court
disagreed, finding that the sale of securities and breach of fiduciary duty
coincided and thus were “in connection” with the sale of securities and covered
by Section 10(b).
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Other Uninvited Guests 
• Each individual state has its own securities laws and rules. These state
statutes are commonly known as "Blue Sky" Laws. Although the specific
provisions of these laws vary among states, they all require the registration
of securities offerings, and registration of brokers and brokerage firm
unless there is a specific exemption. Each state has a regulatory agency
which administers the law, typically known as the State Securities
Commissioner.

• A State Attorney General has the right to file a complaint for breach of
fiduciary duty, or fraud.

• Class Action Lawsuits.

• Individual lawsuit by a beneficiary, beneficiary’s legal representative
including the personal representative of the beneficiary’s estate.

Class Action Lawsuits 
• The Securities Litigation Uniform Standards Act of 1998 (SLUSA) is a federal
law enacted by Congress to prohibit certain private securities class action
claims based on state law.

• Ninth Circuit Court of Appeals decided Banks v. Northern Trust Corp., 929 F.
3d 1046 ‐ Court of Appeals, 9th Circuit, 2019, in which Banks, the trust
beneficiary, alleged that Northern Trust, in its capacity as trustee, invested
in poorly performing mutual funds that were affiliated with Northern Trust
rather than seeking to invest in better performing non‐affiliated funds.
Banks also alleged that Northern Trust charged excessive fees for internal
trust tax return preparation. Northern Trust argued that Securities
Litigation Uniform Standards Act (SLUSA) barred these claims.

Class Action Lawsuits 
• Banks argued that the materiality prerequisite for the “in connection” requirement did not exist because 
(1) as a mere beneficiary of an irrevocable trust, she had no ability to decide whether to purchase or sell 
securities for the trust; and (2) Northern Trust, rather than the trust beneficiaries, had control over the 
decision to purchase or sell securities for the trust. Given this fact, Banks argued that the fraudulent 
actions would only be material to the fraudster itself (i.e., Northern Trust) and class action certification 
was appropriate.

• The Ninth Circuit framed the case as an issue of first impression: “whether allegations concerning a 
trustee’s imprudent investments constitute activity ‘in connection with’ the purchase or sale of securities 
when those allegations are brought by the beneficiaries of an irrevocable trust.

• The Ninth Circuit held that SLUSA required the fraud to be material to the decision to buy or sell a security 
to meet the “in connection”, the fraud must be material to someone other than the fraudster to qualify as 
“in connection” with the purchase or sale of a covered security.  A Beneficiary of an irrevocable trust has 
no control over the trustee’s actions and cannot unilaterally direct the trustee with respect to 
investments. 

• The Ninth Circuit held that there was no fraud with respect to the trust beneficiary “in connection” with 
the “purchase or sale of a covered security” because Banks had no ability to direct or otherwise compel 
investment decisions.  Northern Trust was the only party with authority to trade based on the fraudulent 
activity, and because it was also the “fraudster,” therefore the SLUSA preemption did not apply.  The 
dismissal of the putative class action was reversed and the case was remanded for further proceedings.
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Entity Structure  

For Profit Entity

Marketing 

Charged Foundation.

Owned by two defendants  

Pooled Trust 1 Pooled Trust 2
Initial Investment Advisor & 

Distribution Director 

Foundation Trustee

501(c)(3)

Shell Corp‐ no employees

SEC Complaint Allegations 

• The Defendants – For profit entity, the two individual principals of the for profit entity, and the law firm
operated by the two defendants that provided services to the beneficiaries that joined the pool trust.

• The Defendants have misrepresented to potential trust beneficiaries that they would be joining a trust
managed by a non‐profit association under Section 1396p, and therefore would remain eligible for
Medicaid and SSI benefits. To the contrary, because the Defendants operated and managed the trusts
for their own profit, they created a situation where the trust funds could count as beneficiaries’
assets and jeopardize their Medicaid and SSI benefits.

• The Defendants have lied about the for‐profit operation and management of the trusts to
beneficiaries, the Internal Revenue Service, and the Social Security Administration (“SSA”), through
emails, firm brochures, marketing materials, trust documents and operating agreements, among other
documents.

• Defendants misled beneficiaries with respect to the investment of the pooled trusts’ assets. From 2015
to 2017, the Defendants did not tell beneficiaries they were investing their money in a certain class of
mutual fund that doubled the fees the Defendants told the beneficiaries they were paying.

SEC Complaint Allegations 

• Because the pooled trusts are not operated and managed by a non‐profit association, they do not
qualify for exemptions from registration available to charitable organizations under the
securities laws, and the Defendants have violated the registration requirements by offering and
selling investments in the trusts without registering the offerings with the Commission.

• In connection with the conduct alleged in this Complaint, the Defendants, directly and indirectly,
singly or in concert with others, have made use of the means or instrumentalities of interstate
commerce, the means or instruments of transportation or communication in interstate
commerce, and of the mails.

• In addition, the defendants improperly diverted all trustee fees, which come directly from
beneficiaries’ accounts, to a for‐profit company managed by Defendants. These Defendants also
improperly used funds from deceased beneficiaries’ accounts to reimburse themselves for
employee salaries and other expenses, as well as to make donations to trial lawyers’ and other
organizations that violated their representations to the IRS and beneficiaries that they would only
use such funds to further the trusts’ mission to help the disabled.
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Complaint Allegation 
• As allowed under Section 1396p, the trusts pool investor funds together for investment
purposes. The success of the investments depends on the efforts of the Trustee and their
chosen investment advisers. Once they join the trusts and select an investment model
developed by the Defendants and their investment advisers, the beneficiaries have no
involvement in the investment of their funds.

• The Defendants also market the trusts in brochures as “getting more than just protection
of public benefits.” They promise beneficiaries advantages “including high quality
investment management services” and “better interest rates.” The Defendants also claim
the trusts are superior to other pooled trusts because “the sub‐accounts are actively
managed by professional money managers,” which “allows for a higher rate of return
than would be possible if funds were invested separately . . . The sub‐account funds, like
other investments . . . may lose value. There is no guarantee that the money will grow or
be secure.”

Complaint Alleges 
• The for profit Company – marketed pooled trusts‐ offered other financial 
products such as structured settlement annuities,

• The for profit company cross‐sells the services of an affiliated law firm to provide 
legal services to establish the pooled trust account including “all consultations 
and communications regarding the Trust.” 

• The for profit company, not the charitable foundation, hired the investment 
advisors. With the first investment advisor, almost all distributions decisions to 
the beneficiaries were made by the investment advisor. 

• With second investment advisor, for profit company, the for profit company made 
distributions to the beneficiaries and instructed the second investment advisor. 
has controlled.

• The principals of the for profit company intentionally deceived beneficiaries, IRS 
and the SSA that the Foundation Trustee was making all of these decisions.

• All fees and other profits were paid to for profit entity. 

Pooled Trust Investments

• Initial investment advisor invested the pooled account funds in a particular class of mutual fund
shares: Class C shares. Class C shares carry the highest of certain kinds of fees payable to broker‐
dealers to cover fund distribution and shareholder service expenses known as 12b‐1 Fees. These
recurring fees, which are included in a mutual fund’s total annual fund operating expenses, are
approximately one percent per year and are deducted from the mutual fund’s assets on an
ongoing basis. As a result, 12b‐1 Fees are paid by investors in Class C shares.

• The first investment advisor was earning roughly 1% from the funds by investing in Class C Shares.
The fee 1% fee is [embedded] into the expense of the funds. Thus, the Defendants only told the
beneficiaries they were paying a trustee fee of 1% and a $500 joinder fee – with no mention of
the additional 1% 12b‐1 fees. Nor did the Defendants provide beneficiaries with prospectuses for
the mutual funds or other fee or class‐specific disclosures.

• In effect, the beneficiaries were being charged a 2% annual fee, an initial joinder fee of $500, and
a $1,500 attorney fee charged by the law firm to complete the joinder agreement.
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Civil Penalties Requested by SEC

• Court enter orders: permanently restraining and enjoining the 
Defendants from violating these provisions of the federal securities 
laws;

• Disgorge all ill‐gotten gains, including prejudgment interest, resulting
from the acts or courses of conduct alleged in this Complaint.

• Issue an Order directing the Defendants to pay civil money penalties
pursuant to Section 20(d) of the Securities Act, 15 U.S.C. § 77t(d),
Section 21(d) of the Exchange Act, 15 U.S.C. § 78u(d), and Section
209(e) of the Advisers Act, 15 U.S.C. § 80b‐9(e).

42 U.S.C. § 1396p(d)(4)(C)
• The focus of the SEC’s complaint is related to the structure of the entities involved in the 
administration of a pooled trust;

• Section 1917 of the Social Security Act, 42 U.S.C. § 1396p(d)(4)(C). 
• A trust containing the assets of an individual who is disabled (as defined in section
1382c(a)(3) of this title) that meets the following conditions:

• (i)The trust is established and managed by a non‐profit association.

• (ii)A separate account is maintained for each beneficiary of the trust, but, for purposes of
investment and management of funds, the trust pools these accounts.

• (iii)Accounts in the trust are established solely for the benefit of individuals who are disabled
(as defined in section 1382c(a)(3) of this title) by the parent, grandparent, or legal guardian of
such individuals, by such individuals, or by a court.

• (iv)To the extent that amounts remaining in the beneficiary’s account upon the death of the
beneficiary are not retained by the trust, the trust pays to the State from such remaining
amounts in the account an amount equal to the total amount of medical assistance paid on
behalf of the beneficiary under the State plan under this subchapter.

SEC Focus: POMS Requirements for
Pooled Trusts

• To retain eligibility for benefits under Section 1396p, the beneficiaries must place the assets they
receive in an irrevocable pooled trust established and managed by a non‐profit association. The
beneficiaries can then request from the trustee to use the assets for certain types of expenses
governed by the statute to supplement their Medicaid or SSI benefits.

• Section 1396p expressly permits the assets of such trusts to be pooled for investment purposes,
but the assets of each beneficiary must be held in a separate sub‐account to be distributed by the
trustee for the sole benefit of that beneficiary.

• Section 1396p refers indirectly to funds in a beneficiary’s subaccount being “retained by the
trust” upon the death of a beneficiary, but is silent on the circumstances under which a pooled
trust may retain those funds and the uses to which the trust may put those retained funds.
However, Internal Revenue Code Section 501(c)(3) specifies that non‐profits granted tax exempt
status must generally use their funds for charitable purposes or the express purposes for which
the entity was created.
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SEC Focus: POMS Requirements for
Pooled Trusts

• The SSA maintains a Program Operations Manual System (“POMS”) with policy statements, guidelines
for Section 1396p pooled trust operations, and interpretations of relevant laws. The POMS allows non‐
profit trustees to use the services of other entities to help manage the trusts. However, under the
POMS “[i]f a non‐profit association employs the services of a for‐profit entity, the non‐profit
association must maintain ultimate managerial control over the trust . . . [T]he use of a for‐profit
entity must always be subordinate to the non‐profit managers.”

• The POMS identifies various forms of authority “that must vest in the non‐profit association” (i.e.,
cannot be delegated), including determining the amount of the trust corpus to invest and making the
day‐to‐day decisions regarding the health and well‐being of pooled trust beneficiaries.

• Upon the beneficiary’s death, the trusts may retain the subaccount balance (“retained funds”)
depending on the requirements of state law, whether the beneficiaries have designated remainder
beneficiaries, and the language of the trust documents. Trusts that keep retained funds must use them
in keeping with the representations in trust documents and the legal obligations of special needs
pooled trusts and their trustees.

Does the Philanthropy Protection Act of 
1995 apply to Pooled Trusts? 

The SEC complaint stated: “Because the pooled trusts are not operated and
managed by a non‐profit association, they do not qualify for exemptions from
registration available to charitable organizations under the securities laws, and
the Defendants have violated the registration requirements by offering and selling
investments in the trusts without registering the offerings with the Commission.”

An investment fund maintained by a charitable organization for the collective
investment of certain assets of charitable organizations (Charitable Investment
Fund) that is organized and operated exclusively for religious, educational,
benevolent, fraternal, charitable, or reformatory purposes (Permitted Purposes)
generally is excluded from regulation under the Investment Company Act of 1940
(1940 Act) pursuant to Section 3(c)(10) of the 1940 Act.

The Philanthropy Protection Act of 1995

• Sec. 2(a) of the Philanthropy Protection Act exempts the pooled
income fund, a fund set aside as a reserve for charitable gift
annuities, common remainder trust or lead trust funds, and other
irrevocable charitable trust funds from Sec. 3(c)(10) of the Investment
Company Act of 1940.

• This means that the charitable funds are no longer "investment
companies" for purposes of the act. However, Subsection (e) of the
same statute requires that, in exchange for exemption, the fund shall
provide "to each donor to such fund, at the time of the donation or
within 90 days after the enactment of this sub‐section, whichever is
later, written information describing the ‘material terms’ of the
operation of such funds."
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The Philanthropy Protection Act of 1995

• The primary focus of the Act is directed to charitable organizations that
promote and manage pooled charitable funds received from contributions
made by individual donors. Examples of a pooled charitable account
include charitable lead trusts, charitable remainder trust and charitable gift
annuities.

• The charitable organization commingled the contributions received from
multiple donor transfers to the charitable organization. Each income
beneficiary of the fund receives a proportionate share of the income
earned by the fund each year. When a beneficiary's income interest
terminates (by the terms of the instrument by which it was created,
generally on the death of the income beneficiary), the remainder interest
in the property upon which the income interest was based is paid to (or
retained by) the charitable organization.

The Philanthropy Protection Act of 1995
• First, it is important to understand the circumstances in which the act
applies and the circumstances in which it does not apply.

• The Act does not apply to a private trustee, but applies only to
charitable trustees. Furthermore, it applies to charitable trustees only
when they are pooling or commingling funds from the various trusts.

• The "collective investment and reinvestment" requirement seems to
exclude a charitable trust maintained by a charity as trustee in which
the investments are all separate from the other trusts and funds
maintained by that same charity.

Material Facts Disclosure
“Material facts" disclosure is not clearly specified by the statute. While there is no specific mandated form for this information a disclosure

should enable the person joining the pool to understand the nature, quality and risk of the various investments

What then are examples of "material terms?"  

The organizational structure of the pooled trust, how (and who) to contact with questions, investment advisor, or  other entity 
involved;

An itemization of the fees charged by the organization, how the fees are calculated, when fees are paid, and who  is being paid 
fees;

How are earnings of the pool are allocated to each subaccount;

The general nature of the investments, portfolio options, or how the investment allocation is determined; 

Reference the investment advisor’s ADV and fee; 

How are earnings from the pooled trust allocated to each subaccount;

The methods for reporting the investments to the beneficiary, investment management fees any other information relating to 
who is investing and how the investments are made; and

Reference the Master Trust Document; 

Recommend that the beneficiary receive advice from a person who can give you counsel regarding the risks, taxation and 
distributions from this trust. We offer this information solely for educational purposes and emphasize that we are not giving tax, 
legal or other professional counsel. For such information, you should contact your qualified professional advisor.

The pooled trust is exempt from federal securities laws.
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Next Steps
• This case should be a wake up call for every pooled trust. Is this an isolated case due to bad behavior or the
beginning of additional scrutiny to all pooled trusts by the SEC?

• Other than this complaint, there is no case law or other sources of information to rely upon to protect
against a SEC complaint. Does the Philanthropy Protection Act of 1995 even apply to Pooled Trusts?

• Paragraph 9 of the complaint states: “Because the trusts are not operated and managed by a non‐profit
association, they do not qualify for exemptions from registration available to charitable organizations under
the securities laws, and the Defendants have violated the registration requirements by offering and selling
investments in the trusts without registering the offerings with the Commission.”

• Paragraph 44 of complaint states: “No registration statement has been in effect for the pooled trusts during
the time of the events set forth in this Complaint. Furthermore, no exemptions from registration are
available, including exemptions for charitable organizations under the Securities Act, the Exchange Act, the
Advisers Act, and the Investment Company Act.”

• A complaint against a pooled trust can come from multiple sources, such as trust beneficiary, family
members, (x)employees, and state regulators.

• Each pooled trust should request a review by a qualified attorney to advise them on the application of
security regulations.

• More uncertainty regarding the application of securities laws if the charitable organization is serving as a
trustee of a private trust, or provides low asset pooled trust accounts.

Due Diligence Review 
• Review charitable purposes as set out in the 501(c)(3) application. Are
retained funds used for that purpose?

• Does Charitable Organization prohibit arrangements with “related entities.”
Do you follow that policy?

• Review trust investments. Understand fund fees and fees paid to
investment advisor. Are the fees accurately disclosed?

• Does the Master Trust Agreement allow the delegation of investment
management to an outside investment advisor?

• If Trustee services are delegated, are all distribution decisions for the
beneficiaries made by the Pooled Trust?

• Does your organization structure follow the requirements of the POMS?
• Does your pooled trust follow the terms of the master trust document
requiring all distribution decision be made by the pooled trust;

Due Diligence Review 

• Are total fees charged to beneficiaries accurately disclosed?

• Are the fees being charged the same as described in your marketing
materials?

• Does your marketing material contain any references investment
advisor’s superior investment returns, or statements regarding the
investment advisor’s experience in managing pooled trust accounts,
thus to achieve superior investment returns if the funds were
invested separately?
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II.  Benefits of Other Accounts:  

Positive Pay 

You’re a Pooled Trust Administrator.  You get a call from your banker that some questionable 

checks have been presented for payment.  They send you images of the checks and you see your 

signature, but it appears that the Payee line has been whited out and covered with text that 

doesn’t quite match the font of your check printer.  Not even a week has passed, and you get a 

call from a landlord who has not received a rent check that you issued for one of your 

beneficiaries.  You look up the check in your system and it has cleared. You then look up the 

image online and see that the check vendor has been changed and endorsed by YOUR 

beneficiary.  And then a month later, your beneficiary calls you and tells you that you don’t need 

to pay their cable bill anymore… they took care of it by calling the cable company and using the 

routing and check number from their personal needs check to set up auto pay online.  

All of these scenarios have occurred and can be prevented by Positive Pay.  Positive Pay is an 

add-on service with your bank in which you send your bank a file of the checks that you have 

written from your account on a daily basis. The bank then compares the checks in the file to 

those presented for payment. Any checks that are not a match will result in a call to you for 

verification.  This system aims to prevent fraud, mishandling of accounts and charges that are not 

pre-approved/authorized by you as trustee.  

Representative Payee 
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Many Pooled Trust Administrators also act as an Organizational Representative Payee for Social 

Security Beneficiaries.  Organizational Rep Payees must be approved by the Social Security 

Administration (SSA) and are subject to routine audits.  The SSA sets out requirements for 

Organizational Rep Payees re: how the account is titled and managed in the “Guide for 

Organizational Payees”1 (The Guide). The Guide specifically states that the bank account cannot 

be a joint account so that the beneficiary does not have access to the account.  Further, the Guide 

states that the funds can be placed in a collective account, but the SSA must approve the 

establishment of a collective account after it ensures the following:  

• The account title shows that the funds belong to the beneficiaries and that you, the payee, 

manages the money; 

• The account is separate from the organization’s operating account;  

• You have clear and up-to-date records in an account ledger showing the amount of each 

beneficiary’s funds in the collective account, or the collective account must be associated 

with individual sub-accounts;  

• You follow proper procedures for documenting credits, debits, and the allocation of 

interest; and  

• You agree to make the account and supporting documents available to us upon request.   

The Guide further states acceptable collective account titles: 

• Sunnydale Nursing Home Resident Trust Account 

• Sunnydale Patients’ Fund for Social Security Beneficiaries.  

 
1 https://www.ssa.gov/payee/NewGuide/toc.htm 
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The Guide then discusses the protection of beneficiary bank accounts.  “The Federal Deposit 

Insurance Corporation (FDIC) insures funds in a collective account provided the financial 

institution’s depository account records reveal the existence of a fiduciary relationship and the 

interests of all the parties in the account.” Proper account titling will ensure the FDIC Protection 

of up to $250,000 per depositor.  The Guide goes on to talk about ways in which your bank can 

advise you about check security features and fraud protection such as two signatures on checks 

over a certain amount and Positive Pay programs, which were discussed earlier.  

 

IV. What happens when a beneficiary shows up at your doorstep?  

Pooled Trust Administrators have likely gotten a call from their banker that a beneficiary has 

arrived at a branch location and attempted to make a withdrawal from their trust account or even 

made a demand for “THEIR MONEY”.  There may be times that security at a bank has had to 

respond to angry or belligerent requests from beneficiaries. Sometimes this situation is dealing 

with angry and difficult beneficiaries, but oftentimes it is just a scenario in which beneficiaries 

do not understand the logistics of how they make request from their trust.  

In these situations, it is very important that a collaborative and open relationship exists between 

the trustee and the bank/financial institution.  It is especially important that that banker has 

someone they can call to discuss the situation and determine how it can be handled. Sometimes it 

will be as simple as putting the trustee on the phone to talk with the beneficiary and other times it 

may be necessary to involve bank security or the police.  It is especially important that the 

banker has backups for the main contact at your organization so that they can reach a live person 

with whom to collaborate.   
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V.  Role Clarity 

When it comes to the delineation of duties between the Pooled Trust Administrator and the bank, 

there are several factors that must be considered.  First, the trust document must be reviewed to 

determine if the bank is the custodian of the funds, the investment manager, a co-trustee or some 

other arrangement.  The other consideration is Social Securities Program Operations Manual 

System (POMS), SI 01120.2252 Pooled Trust Management Provisions, which discusses the 

Pooled Trust’s use of a for-profit entity such as a bank.  It states, “If a non-profit association 

employs the services of a for-profit entity, the non-profit association must maintain ultimate 

managerial control over the trust.  The for-profit entity must always be subordinate to the non-

profit managers of a pooled trust under section 1917(d)(4)(c)”.   The POMS goes on to say “the 

non-profit association must be responsible for: determining the amount of the trust corpus to 

invest; removing or replacing the trustee; and making the day-to-day decisions regarding the 

health and wellbeing of the pooled trust beneficiaries. NOTE: This list is not intended to be 

exhaustive. These are a few examples of the type of authority that must best in the non-profit 

association.”  

When a Pooled Trust Administrator works with a bank/financial institution as Investment 

Manager or another capacity, it is very important that the Investment Policy Statement for the 

accounts clearly delineates the duties and is reviewed alongside the POMS.  If there are other 

arrangements to utilize the bank/financial institution’s services, it is also important that roles are 

clearly documented and agreed to by all parties.  

 

 
2 https://secure.ssa.gov/poms.nsf/lnx/0501120225  

https://secure.ssa.gov/poms.nsf/lnx/0501120225
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Cynthia J. McDonald, CTFA 
Senior Vice President 
National Director of Philanthropic Advice 
KeyBank National Association 
 

It is achievable for Nonprofits whos’ mission is to support, advocate and strive to enhance the 

quality of life for individuals with disabilities and the elderly work cohesively with banks who 

are heavily regulated.  Not all banks are exactly the same with internal policies and procedures 

however they all adhere to the same regulations.  Below is information around a few regulations 

that would come into play when working with a bank and the why behind all the questions and 

information banks collect and review.  In addition to examples of policy and procedures that 

have proven successful when working together.  Ultimately, working together to deliver the 

highest level of fiduciary care to individuals and their families is the goal.   

 

US Patriot Act 1 established October 26, 2001 - 

https://www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf 

 

Public Law 107–56 107th Congress: “To deter and punish terrorist acts in the United States and 

around the world, to enhance law enforcement investigatory tools, and for other purposes.” 

 

Congress enacted the Patriot Act by overwhelming, bipartisan margins, arming law enforcement 

with new tools to detect and prevent terrorism: The USA Patriot Act was passed nearly  

___________________________________________ 

1  “Patriot Act.” Www.congress.gov/107/Plaws/publ56/PLAW-107publ56.Pdf, United States 
Congress, www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf.  

https://www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf


7  

unanimously by the Senate 98-1, and 357-66 in the House, with the support of members from 

across the political spectrum.  A question many ask is if the Patriot Act is still active and without  

Congressional action, much of Title II and the Patriot Act will remain permanent. Under section 

224, all of Title II will expire, with the exception of 11 sections that are permanent. 

 

The US Patriot Act is overseen by FinCen.gov 2 

(https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act) which is the 

Financial Crimes Enforcement Network of the US Treasury. FinCen’s overview of the Patriot 

Act is: 

The purpose of the USA PATRIOT Act is to deter and punish terrorist acts in the United 

States and around the world, to enhance law enforcement investigatory tools, and other 

purposes, some of which include: 

• To strengthen U.S. measures to prevent, detect and prosecute international money 

laundering and financing of terrorism; 

• To subject to special scrutiny foreign jurisdictions, foreign financial institutions, 

and classes of international transactions or types of accounts that are susceptible 

to criminal abuse; 

• To require all appropriate elements of the financial services industry to report 

potential money laundering; 

__________________________ 

2 “USA PATRIOT Act.” USA PATRIOT Act | FinCEN.gov, FinCen.gov, 
http://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act.  

 

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act
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• To strengthen measures to prevent use of the U.S. financial system for personal 

gain by corrupt foreign officials and facilitate repatriation of stolen assets to the 

citizens of countries to whom such assets belong. 

 

FinCen.gov – Section 312 of the US Patriot Act – Final Regulations and Notice of Proposed 

Rulemaking 3 - https://www.fincen.gov/fact-sheet-section-312-usa-patriot-act-final-regulation-

and-notice-proposed-rulemaking 

 

Section 312 of the USA PATRIOT Act requires U.S. financial institutions to perform due 

diligence and, in some cases, enhanced due diligence, with regard to correspondent accounts 

established or maintained for foreign financial institutions and private banking accounts 

established or maintained for non-U.S. persons. The final rule issued today implements the 

general due diligence requirements pertaining to foreign financial institutions as well as the due 

diligence and enhanced scrutiny requirements pertaining to private banking accounts. The notice 

of proposed rulemaking addresses the enhanced due diligence requirements pertaining to 

correspondent accounts maintained for certain foreign banks. 

 

Why is the USA Patriot Act important for financial institutions? 

The purpose is to help provide financial institutions with information regarding suspected 

terrorist or money laundering activity. The regulations may require each financial institution to  

 

____________________________________________________ 

3  “USA Patriot Act Final Regulations” \ | FinCEN.gov, FinCen.gov, http://www.fincen.gov/fact-sheet-section-312-
usa-patriot-act-final-regulation-and-notice-proposed-rulemaking 

https://www.fincen.gov/fact-sheet-section-312-usa-patriot-act-final-regulation-and-notice-proposed-rulemaking
https://www.fincen.gov/fact-sheet-section-312-usa-patriot-act-final-regulation-and-notice-proposed-rulemaking
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designate one or more individuals to receive such information and may establish procedures for 

the protection of such information. 

 

For more detailed information regarding the US Patriot Act and how banks adhere to the Act 

please refer to the FinCen.Gov link provided below: 

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act 4  

 

Beneficial Ownership 

 

It is important to understand the beneficial ownership and controlling party information 

documents financial institutions are now required to obtain and review.  United States-based 

financial institutions are regulated in part by the Financial Crimes Enforcement Network 

(FinCEN). FinCEN now requires financial institutions to obtain additional information about 

individuals who own and control legal entities (e.g., corporations, limited liability companies, 

limited partnerships, etc.) when those legal entities open new accounts.  The Financial Crimes 

Enforcement Network (FinCEN) published final Customer Due Diligence Requirements 

impacting beneficial ownership in the Federal Register on May 11, 2016. This rule took effect on 

July 11, 2016, and covered financial institutions must be in full compliance with the rule no later 

than May 11, 2018. (https://www.fincen.gov/)  

 

______________________________________________ 

4  “USA Patriot Act ” \ | FinCEN.gov, FinCen.gov, 
https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act 

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act
https://www.fincen.gov/
https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act
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This requirement, known as Customer Due Diligence for Financial Institutions, serves to protect 

the United States’ financial system from people who use legal entities to perpetrate fraud or to 

mask the identities of persons engaged in illicit activity. By issuing this requirement, FinCEN 

supports the United States’ efforts to encourage more transparency on who owns and benefits 

from legal entities, and ensures the United States’ standards are consistent with international 

standards. By providing this information, you are supporting efforts to fight financial crime. 

 

Information gathering at account opening 

While opening an account, a bank representative will ask the certifying party to identify the legal 

entity’s beneficial owners and controlling party. Next, the bank representative will ask the 

certifying party to provide information about the controlling party and for one or more beneficial 

owners, depending on the beneficial owners’ percentage of ownership interest.  

 

Below is the information the certifying party will be asked to provide: 

• Legal name, date of birth, and Social Security number  

• Residence address (must be a physical address; P.O. boxes are not permitted)  

 

If the bank already has the controlling party and beneficial owner information on hand, the 

certifying party will be required to confirm the information is accurate, or to provide updated 

information. Financial institutions collect this information only to comply with the FinCEN 

requirement. Banks should maintain a rigorous, comprehensive privacy protection program that 

fully complies with governing privacy laws and regulations – ask how your information is 

protected. 
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Definitions: 

• Certifying party - Refers to an individual opening an account on behalf of the legal 

entity. This individual is responsible for providing the beneficial owner(s)’ and 

controlling party’s information. The certifying party also attests that to their best 

knowledge, the information provided is complete and accurate.  

• Controlling party - Refers to an executive officer, senior manager, or any other 

individual who regularly performs leadership or control functions for a legal entity.  

• Beneficial owner - Refers to an individual who owns an equity interest in a legal entity. 

 

Partial and Full Exclusions:  

Partial Exclusions – Controlling Party Information Needed For the categories on this list, a bank 

officer must obtain the Controlling Party Information and certify/recertify at each account 

opening.  

 

An example of a partial exclusion would be: 

• Charities and Nonprofit entities - Any legal entity that is established as a nonprofit 

corporation or similar entity and has filed its organizational documents with the 

appropriate State authority as necessary. Whether tax-exempt or not, these clients only 

need to provide Controlling Party information. To certify the qualifying entity, obtain a 

certified copy of the certificate of incorporation or a certification of good standing from 

the appropriate state authority. 
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Full Exclusions – U.S.-Organized Entities - The first time an account is opened with a full 

exclusion the client must certify to the exclusion. Typically, a financial institution will have a 

data base with Beneficial Ownership information so as to reference the original certification 

which could be used for future account openings unless the exclusion no longer applies.  This is 

a procedure created and maintained by the financial institution.   

 

An example of a full exclusion would be: 

• Trusts (except a statutory trust) - Trusts, except for statutory trusts. A statutory trust is 

created by a filing with the Secretary of State or similar office with a private governing 

agreement under which either property (real, tangible and intangible) is held, managed, 

administered, invested and/or operated; or business or professional activities for profit are 

carried on by one or more trustees for the benefit of the trustor entitled to a beneficial 

interest in the trust property. 

 

 

Individual, Corporate Trustee and Successor Trustees 

It is a business decision to act in any fiduciary capacity on behalf of your organization.  When 

nonprofit organizations work with a financial institution who has a national trust charter and the 

ability to act in the capacity of trustee or co-trustee it is important that the nonprofit organization 

has policy and procedures in place to review not only fiduciary appointments but any new 

financial account for the benefit of another.  Together in concert the nonprofit and financial 

institution should be able to determine the soundness of an existing trust and whether or not it 

makes sense to take on the responsibility of administration.   
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This section is not regulatory but policy and procedurally driven to assist nonprofits with 

building out their own governance in accepting trusts. 

 

Procedures for review and acceptance: 

Before accepting a fiduciary appointment of a special needs trust there are a few 

questions/concerns that are considered by financial institutions. 

• Financial institutions should not be responsible for determining whether a trust 

beneficiary qualifies for any benefit programs.  In reviewing the document, it is important 

to determine who holds that responsibility.  The trust document should state who is 

responsible for benefits management and who is responsible for the person. Items to 

consider include, who is submitting applications for benefits; who is submitting requests 

from the trust; alternative care plans; and guardianship arrangements. 

• Financial institutions will not perform benefit planning tasks, they recommend clients 

consult with their own counsel or work with the nonprofit organization who is consulting 

counsel.  

• Omnibus Budget Reconciliation Act (OBRA) trusts - OBRA trusts are designed to fit 

under the statutory safe-harbor, it is appropriate to list those types of benefits that go 

above and beyond those provided in the governing document. 

What to look for when reading a trust document? Below are a few items that would be helpful 

when reviewing a document. First before beginning the review process ensure the document you 

have is fully executed and all amendments/codicils are included. 

1. What type of trust? 
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a. Draft of an agreement, testamentary, inter vivos, revocable, irrevocable, successor 

trustee. 

2. Is this a D(4)(a) trust – first party self-settled? 

3. 3rd party wholly discretionary? 

4. Standards for distributions do not disqualify form assistance? 

5. Provisions to hire agents and attorneys to assist in the management related to SNTs? 

6. Are there any conflicts of interest? 

7. All parties interests are protected? 

8. Trust agreement accomplishes its goals? 

9. The trustee(s) are able to carry out their duties? 

10. Discretionary standards are adequate? 

11. Dispositive provisions are logical? 

12. Review as to choice of state law trust will serve under? 

13. Financial institution or nonprofit name is correct in draft? 

14. Additions with trustee’s consent? 

15. No modification of duties without trustee consent? 

16. Power to resign? 

17. Removal powers? 

18. Schedule A is accurate?   

19. Are there other advisors or fiduciaries named in the document? 

a. Co-trustee, trust advisor, trust protector, directed account (investments, 

discretionary?) 
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Once the review of the impending documents has been completed most financial institutions 

have procedures in place for acceptance.  These procedures vary from organization to 

organization but below is a high-level overview of what that may look like: 

1. Gathering client identification and information 

a. Name, Address, SSN, DOB, Phone Number and Email Address 

b. Verification of government issued ID (i.e. Passport, drivers license etc.) 

2. Perform a risk-based customer due diligence for all new or existing clients opening new 

accounts. 

a. Information is submitted to a system such as Lexus Nexus 

3. Beneficial ownership information 

4. Any enhanced due diligence if necessary 

a. Would be reviewed by the financial institutions AML officer for approval 

 

Corporate Resolutions/Corporate Seals 

When financial institutions open accounts for a legal entity, the legal entity provides a Board 

Resolution, Certificate of Authority, Operating Agreement, or some other comparable 

documentation that lists the names of individuals who have authority to provide account 

instructions to the bank. The people listed on the documentation are considered authority 

officers.  As a good practice corporate resolutions should be specific as to the authority each 

employee of the nonprofit has – what duties they are responsible for and can act upon with the 

financial institution.   

 

What does “good” look like with a corporate resolution? 



16  

In our experience in working with nonprofits the more specific the duties assigned the 

easier the communication flows between organizations.   

 

For example, listing out specific duties in a corporate resolution such as: 

1. “Trust Authorized Signors” – including authorization to execute trust banking 

documents, communicate instructions around transactions, execute documents to 

establish or close accounts, establish transfers and email groups to the financial 

institution for processing and electronic access. 

a. Jane Smith, Executive Director 

b. Joe Brown, CFO 

c. Sara Fields, COO 

d. Michael Reed, Financial Officer 

2. “Authorized Signors” – to communicate instructions regarding transactions, transfers, 

email groups to financial institution for processing and electronic access. 

a. Joe Smith, Controller 

b. Jane Reed, Director of Services 

3. “Authorization” – to communicate instructions regarding transactions, and email groups 

to the financial institution for processing. 

a. Jill Ryan, Senior Accountant 

b. John Chin, Accountant 

4. Electronic Access to account information only. 

a. Pam Archer, Bookkeeper 

b. Diane Meliz, Bookkeeper 
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In addition to the legal aspect of a corporate resolutions there are also critical components as to 

why financial institutions require them.  It assists not only the financial institution but the 

nonprofit as well in keeping a checks and balance system in place to ensure information is being 

managed well, assist in preventing fraud, in addition to consistency.  As often as people move in 

and out of roles a reliable representation of who the correct employees are, their role and 

responsibility the corporate resolution is a legal document authorizing employees as many levels 

within an organization.  

 

Delegated representatives – who are they? 

Delegated representatives are employees of the nonprofit who are assigned tasks by an authority 

officer outside of a corporate resolution.  This employee is typically a staff member, junior 

accountant or other role that performs the day-to-day tasks of administration.  A delegation 

authority letter is on the letterhead of the nonprofit stating the account names, account numbers, 

employee names and roles.  The letter would include a description of the day-to-day activities 

and signed by the authority officer of record.     
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UNDERSTANDING EACH OTHER: 
BASICS OF POWERS OF ATTORNEY 

H. Amos Goodall Jr. 

This material deals with techniques for using Powers of Attorney (POAs) in dealing 

with financial institutions. As such, its discussion of substantive POA law is limited to this 

purview. It is based primarily on Pennsylvania law,1  but references are made, where 

possible, to the Uniform Power of Attorney Act (“Uniform Act”)2. This chapter discusses 

the following topics: 

A. Historical Backdrop 

B. Execution Requirements and Notices 

C. Specific Powers Under Pennsylvania Law (“Hot Powers”) 

a. Power to engage in stock, bond and other securities transactions 

b. Power to engage in banking and financial transactions 

c. Power to create to change rights of survivorship 

d. Power to create or change a beneficiary designation. 

D. Capacity to Execute a Power of Attorney and Undue Influence 

E. Duties of Agent 

F. Enforcement 

a. Proof of continuance of powers of attorney by affidavit 

b. Opinion of Counsel whether agent is acting within scope of authority 

c. Process for Acceptance and Sanctions for Non-Acceptance 

G. Banking Laws That Impact Fiduciary Activities Banking Laws That Impact 



19  

Fiduciary Activities3 

 

A. Historical Backdrop 

1. Law of Agency 

The concept of agency dates to the twelfth century A.D. in both common law and 

Roman law.  In the 17th, 18th, and 19th centuries the law of agency became more fully 

developed to facilitate trade all over the world. Agents in foreign ports were the lifeblood of 

trade. This change was necessary for merchants such as the Dutch East India Company due 

to the great distance between commercial centers and the 

slow means of communication. 

Some legal scholars say that Agency is a branch of contract law. Others say it is a 

fiduciary relationship. The esteemed scholar Justice Oliver Wendell Holmes, Jr. said that 

“there is no adequate and complete explanation of the modern law [of agency], except by 

the 

 

1The author has revised and supplemented material originally developed for the Pennsylvania Bar Institute 

by Patti S. Spencer, Esquire Spencer Law Firm Lancaster, Pennsylvania. 

2 National Conference of Commissioners on Uniform State Laws (2020). 

https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=035bcb2c - 

b21c-e96d-f80f-5bfa14c2d604&forceDialog=0 (last visited Sept. 14, 2022). 

3This material is adapted, with permission, from materials originally prepared by Scott S. Small, J.D., Senior Vice 

President Senior Regional Fiduciary Manager, Wells Fargo, N.A. Neither Mr. Small’s materials nor this adaptation 

represents any representation of the opinions and views of Mr. Small’s employer, Wells Fargo, N.A.

http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=035bcb2c-
http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=035bcb2c-
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survival in practice of rules which lost their first meaning.”4 

There are three main elements of Agency Law: 

a. The relationship (whether by contract or fiduciary) is created between 

the principal  and agent. 

b. The agent is not personally liable for contracts made in the name of the 

principal. 

c. The principal is liable  for contracts made by his duly authorized agent. 

 

It is from this commercial usage that our modern personal power of 

attorney derives. 

 

2. Definitions 

a. The Principal is the person who is represented. The principal is sometimes 

referred to as the Grantor. 

b. The Agent is the person who represents the principal. The agent is sometimes 

called an Attorney or an Attorney-in-Fact. 

c. The Third Party is the person or entity sought to accept the 

authority of the Agent to perform acts as if the Agent were 

the Principal. 

d. A Power of Attorney is the document which creates 

the principal/agent relationship. 

 

3. Durable Power of Attorney 
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At common law, a power of attorney becomes ineffective when the grantor dies or 

becomes incapacitated. In the United States all states have adopted legislation which permits a 

principal  to state in the document that the power is “durable,” that is, unless otherwise 

provided, it lasts, and is in full force and effect even if the principal is incapacitated. This 

provision has made the power of attorney vitally important for estate planning in anticipation 

of incapacity. 

 

In Pennsylvania, a power of attorney is now presumed to be durable barring contrary 

language in the document.5 

 

Uniform Durable Power of Attorney Act was first promulgated by the National 

Commission on Uniform State Laws (NCUSL) in 1979. The latest edition is found 

here: 

https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Do

c umentFileKey=035bcb2c-b21c-e96d-f80f-5bfa14c2d604&forceDialog=0 

 

(1) Alternatives, such as guardianship and conservatorship, are costly and cumbersome. 

(2) Advances in medical technology and the aging of the population 

(3) Inter-vivos trusts are confusing and complicated 

 
 

4 Holmes, The Common Law (1881) 232. 

5 20 Pa.C.S. §5601.1 (powers of attorney presumed durable). Uniform Act Sec. 104 Nevertheless the Committee 
on Redundancy Committee sometimes suggests that powers be described as “durable” in order to avoid 
questions. 

http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Doc
http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Doc
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Important considerations: Protection for client and Third Party and POA not to 
become a tool for elder abuse.6 

 
B. Execution Requirements and Notices 

 
1. Execution 

 

It is axiomatic that a POA must be in writing.7 

 

In Pennsylvania, a POA must be dated and executed in some way by the Principal. 

Classically, the Principal executes it by signing his or her name or by placing his or her 

mark on it. It can also be signed by another individual on behalf of the Principal at the 

direction of the Principal if the Principal is unable to sign but directs the other to do so.8 

 

Historically, if executed by mark or by another, there needed to be two witnesses in 

addition to the amanuensis. 

 

Now there need to be two independent witnesses and a notary.9 Note, there is a 

process for an attorney who is not the amanuensis or one of the witnesses to take the 

acknowledgment on behalf of a notary.10 

 

Under the Uniform Act, A power of attorney must be signed by the principal or in 

the principal’s conscious presence by another individual directed by the principal to sign the 

principal’s name on the power of attorney. A signature on a power of attorney is presumed 

to be genuine if the principal acknowledges the signature before a notary public or other 

individual authorized by law to take acknowledgments. 11 
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2. Pennsylvania Statutory Requirements for a Power of Attorney 

 

a. Notice - first page (see Uniform Act Sect. 301): 

 

Section 20 Pa.C.S. 5601(c) requires a notice to be printed in all capital letters at 

the beginning of the document. It is a stern warning. It alerts the principal that broad 

powers are about to be given to an agent without need of previous notice to the principal.  

It states that the agent may continue to act even after the principal becomes incompetent 

unless the document states otherwise. It recommends asking an attorney of the principal’s  

choosing if the principal has any questions. It requires the principal to sign below the 

warning to acknowledge the principal has read and understood the warning.  (See In re 

Houck12.) 

 

Failure to include the warning notice renders the document subject to attack.  In In re 

 

6 This paper does not analyze the potential liability of the Agent to the Principal or to Third Parties for acts which 
were not authorized by the Principal. 

7 There may be instances where an agency is created by estoppel, by ratification or by operation of law, but 
these are outside the purview of this presentation. 

8 20 Pa.C.S. 5601(b)(1) 

9 20 Pa.C.S. 5601(b)(2) and (3). 

10 Needless to say, it was very difficult to get everyone together during the lockdown period of the Public 
Health Emergency to have powers of attorney signed. It gives some idea of the importance of this instrument 
that a Will need only be in writing and signed by the Testator.  20 Pa.C.S. 2502. 

11 Uniform Act Sect 105. 

12 In re Estate of Houck, 2010 Phila. Ct. Com. Pl. LEXIS 242 
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Nazarok,13 a power of attorney drafted by an attorney in 2004 contained no such warning. The 
court ruled that “because the power of attorney at issue failed to include the notice to principal 
set forth in 20 Pa.C.S. §501(c), respondent had the burden of demonstrating that her exercise 
of the power of attorney was proper, which she failed to sustain.” 

 
b. Affidavit of Agent (See Uniform Act Sect. 302): 

 
The statute requires that this also contain specific language “An agent shall have no 

authority to act as agent under the power of attorney unless the agent has first executed and 
affixed to the power of attorney an acknowledgment” in substantially the form provided in 
that section.14 Such an oath of agent was not included in the document drafted in Nazarok15. 
Also see In re Houck16. 

 
C. Specific Powers (“Hot Powers”) 

 
Certain powers are required to be set forth in detail and with precise language. These 

powers are specifically enumerated in the statute (see Also Uniform Act Sec. 201 et seq.).17 In 

Pennsylvania, these are sometimes called “hot powers”. Although 20 Pa. C.S.A. §5602 

originally listed a number of powers that could be included in a power of attorney with general 

language, later legislation withdrew the general authority of this section for certain powers and 

required specificity. They are listed here for convenience, since if they are not specifically 

addressed in a POA, the Third Party can conclude that the Agent is not authorized to perform 

them. 

 

a. Intervivos trust changes.  The power to create or change an intervivos trust 

 

b. Gifts 

 

(1) Limited gifts: 20 Pa.C.S. 5602 lists powers granted by reference to that section, 

and the first power is the power to make limited gifts. 
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(2) Section 5601.4(d) discusses making of gifts in detail. Limited gifts are those that 

are equal to or less than the amount of the annual gift tax exclusion amount defined 

in section 2503(b) of the Internal Revenue Code (IRC). 

 

(3) The agent may consent to gift-splitting under section 2513(a) of the IRC with the 

principal’s  spouse to the principal’s  issue or spouse of the principal’s  issue, 

provided that the principal’s exclusion amount to any donee is not exceeded for the 

year. 

 

c. Beneficiary Designations 

 

(1) Although power to transact in insurance and retirement plan matters may be 

addressed in general language, the power to change beneficiary designations 

is 

 
 

13 In re Nazarok, 2008 Phila. Ct. Com. Pl. LEXIS 308 

14 20 Pa.C.S. 5601(d). 

15In re Nazarok, op. cit. 

16 In re Estate of Houck, 2010 Phila. Ct. Com. Pl. LEXIS 242 

17 20 PA C.S. 5601.4. 
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specifically withheld unless the drafter complies with the “hot power” 
requirements.  18 

 
(2) Vine v. Commonwealth of PA State Employees Retirement Board 9 A.3d 1150, 9 

A.3d 1150, 2010 Pa. LEXIS 2912 (Pa. 2010). The essential holding of this case is 
that purportedly authorized by a power of attorney signed by a principal who was 
incapacitated when signing would be a nullity and that transaction undertaken by 
a purported agent would be invalid and could be nullified. She regained 
comprehension and discovered during divorce proceedings what her husband had 
done as agent and petitioned to have it changed. The Court applied its 
interpretation of the language of the then-applicable statute and found a third 
party who accepted a power of attorney that turned out to have been executed by 
an incapacitated principal would not be protected from liability for relying on the 
power.19 She later regained capacity and attacked the transaction authorized by 
the agent. Institutions have taken this to mean that in order to protect themselves, 
unless they were satisfied that the principal had capacity, they could decline to 
honor an agent’s instructions.  The legislature, by statute, has remedied this trap. 

 
d. Delegate POA authority. Unless the instrument specifically authorizes the agent to 

delegate some authority of the agent to a third party, then the duties are non-
delegable.20 

 
e. Waiver or disclaimer of rights. Unless the principal has specifically authorized the 

agent to waive annuity rights, to waive retirement plan rights or to disclaim property, 
theagent is not authorized to do so by general language in the instrument.21 

 
f. Exercise of fiduciary powers. A principal may possess fiduciary powers. If these are 

delegable (a matter not addressed in this section of the PEF Code), the power to exercise 
them on behalf of the principal is not authorized by general language in the instrument 
but must  be specifically set out.22 

 
g. Electronic communications and digital assets. To the extent the principal has the 

ability to permit access to his or her digital property, the agent’s power to exercise this 
must be conferred by specific language.23 

 
3. Spousal Election Against the Will 

(1) In re Estate of Reifsneider, 610 A.2d 958 (Pa. 1992) Appellant daughters, acting 
pursuant to the power of attorney given by their mother, filed a notice of 
spousal election to take against the decedent husband's will, and sought 
approval of the petition under 20 Pa. Cons. Stat. § 5603(d). The decedent's 
estate filed a petition to 

 

18 20 Pa.C.S. A. §§5603(p) (power to engage in insurance and annuity transactions) and (q) (power to engage 
in retirement plan transactions). 

19 A cynical observer might wonder whether the result was influenced by identity of the third party—the 
Pennsylvania State Employees Retirement System, to which the judges themselves belong. (See: 
https://www.pacourts.us/judicial-administration/human-resources/benefits).   In previous cases, such as Estate 
of McGovern v. Commonwealth,  512 Pa. 377, 517 A.2d 523, 1986 Pa. LEXIS 893, the Court has rendered 

http://www.pacourts.us/judicial-administration/human-resources/benefits)
http://www.pacourts.us/judicial-administration/human-resources/benefits)
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decisions that seem strained at best. McGovern, for example, resulted in a significant windfall for the 
retirement agency. 

20 20 PA.C.S. §5601.4(a)(5) (delegate authority granted under power of attorney). 

21 20 Pa.C.S. §§5601.4(a) (6) (annuities including retirement plans) and (8) (disclaim property). 

22 20 Pa.C.S. §5601.4(a)(7) (exercise fiduciary powers). 

23 20 Pa.C.S. §5601.4(a)(9) (access electronic communications and digital assets). 
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strike the election to take against the will. The Superior Court affirmed the trial 
court's dismissal of the action as not being timely filed and as not authorized by the 
power of attorney under which the election was filed. On appeal, the court reversed 
the judgment and remanded for further proceedings. The court examined the general 
language of the power or attorney, and relied on principles  of common law, in 
holding that the claiming of an elective share was within the class of activities that 
appellants were authorized to perform. The court further held that appellants' notice 
of election was timely filed. 

 
(2) In re Estate of Houck, 2010 Phila. Ct. Com. Pl. (June 30, 2010) Edna Houck was 

a patient in a nursing home. In 2002 she named an administrative assistant, Ms. 
Walker, as her agent in a POA. The POA had no warning at the beginning nor 
any oath of agent at the end. In 2003 Ms. Houck signed a valid will naming four 
beneficiaries of the residue and naming Ms. Walker as Executrix. Ms. Houck died 
in February of 2005 and letters of administration were granted to Ms. Walker. In 
September 2008, Ms. Walker filed a First and Final Account. In November 2008, 
Mr. Brennan, one of the beneficiaries and Ms. Houck’s former accountant, filed 
objections.  He claimed  that $220,122.17 was missing  and he filed for his 
attorney and accountant costs in discovering the shortage. Ms. Walker appeared 
pro se at the hearing because her counsel refused to continue to represent her. 

 
The court found that the POA was null and void due to the missing warning 
and oath of agent. “The document lacked notice, signed by the principal, as 
required by 20 PACS § 5601 (c). The document also lacked an 
Acknowledgment executed by Ms. Walker, as agent, which is required by 20 
PACS § 5601(d). Therefore, Ms. Walker had no authority to act as Agent 
and all of her actions taken in that regard are  invalid.”24 

 
Ms. Walker was surcharged the $220,122.17 plus Mr. Brennan’s $41,727.83 
legal fees. Mr. Brennan was named to replace Ms. Walker as Executor. Mr. 
Brennan was granted leave to sue the nursing home for allowing an employee 
to enter into a fiduciary relationship with a resident. 

 
D. Capacity to Execute Power of Attorney and Undue Influence 

 
A signed document gives rise to the presumption that it accurately expresses the state of 

mind of the signing party.25 To rebut this presumption, the challenger must present evidence of 

mental incompetency which is clear, precise and convincing.26 Where mental capacity to 

execute an instrument is at issue, the real question is the condition of the person at the very  

time he executed the instrument in question.27 A person's mental capacity is best determined by 

his spoken words and his conduct, and the testimony of persons who observed such conduct 
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on the date in question outranks testimony as to observations made prior to and subsequent to 

that date. Id. Mere mental weakness, if it does not amount to inability to comprehend the 

contract, and is unaccompanied by evidence of imposition or undue influence, is insufficient to 

set aside 

 
 

24 In re Estate of Houck, 2010 Phila. Ct. Com. Pl. LEXIS 242, 10 . 

25 Estate of McGovern v. Com. State Employees' Ret. Bd., 512 Pa. 377, 517 A.2d 523, 526 (1986). 

26 Id.; Cardinal v. Kindred Healthcare, Inc., 2017 PA Super 19, 155 A.3d 46, 50 (Pa. Super., 2017) 

27Id. 
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a contract. 28Further, the burden of proving lack of capacity or undue influence rests upon 
the person asserting the same. 29 

 
“Capacity has been compared to a light with a dimmer switch, rather than an 
on- off switch. More light may be needed for some purposes than others. 
Similarly, an individual may have enough capacity to make some legal 
decisions while lacking capacity to make others.”30 

 
There is not general agreement on what capacity must exist to execute a POA.31 

One view is that the POA is an agency contract and therefore the capacity required is the 
capacity to contract. Others argue for a lesser capacity, approaching the capacity to make a 
will which is known to be a low standard. Pennsylvania’s Probate, Estates and Fiduciaries 
Code is silent on the issue. 

 
In Pennsylvania, one of the seminal cases is from a well-regarded jurist in a trial 

court, The Honorable Stanley R. Ott of the Orphans’ Court of Montgomery County who 
articulated the dilemma confronting the practitioner seeking to determine and understand 
the mental capacity required for the valid execution of a Power of Attorney: 

 
“I have done exhaustive research in an attempt to determine to what extent appellate 
caselaw has identified a precise standard for determining the validity, i.e., the requisite 
capacity to sign a valid Power of Attorney. I suspect counsel has done that as well. And 
there is none.”32 

 
Judge Ott went on to rule that a person has a capacity to execute a power of attorney 

if he understands (1) the nature of the authority given to the agent, (2) what assets would be 
subject to the power, and (3) the plain language of the notice provision required by Pa. C.S. 
§5601 (c).33 Although this is a lower Court case, Judge Ott’s opinion has been relied on in 
a number of other Orphans Courts.34 Note: a diagnosis of dementia is not necessarily 
dispositive on the question of capacity.35 

 
Undue influence is almost always pled as an alternate ground for relief when 

someone seeks to attack a POA. 
 

(1) A POA that appears to be properly executed is presumptively valid. To establish that 
a power of attorney was the result of undue influence, a petitioner must present clear 
and convincing evidence that at the time the POA was executed a confidential 
relationship existed between the Principal and the Agent, that the Principal had a 
weakened intellect when he or she executed the POA, and that the agent substantially 
benefitted by virtue of the POA Once this is established, the burden shifts to a 
proponent of the power of 

 

28 Cardinal v. Kindred Healthcare, Inc., 2017 PA Super 19, 155 A.3d 46, 50 (Pa. Super., 2017). 

29 Kees v. Green, 75 A.2d 602, 605, 365 Pa. 368, 375 (Pa. 1950). 

30 Marshall, Jeffrey A. “Power of Attorney - Key Issues For Elder Care Planning” 

Pennsylvania Law Quarterly October 2003, p. 161 
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31 Ibid. 

32 Robinson, Incapacitated Person, 28 Fiduc. Rep. 2d 65 (O.C. Montg. 2008) at 8 

33 Robinson, Incapacitated Person, 28 Fiduc. Rep. 2d 65 (O.C. Montg. 2008) at 82 

34 Bosley Estate, 1 Fiduc. Rep. 3d 186 (O.C. York 2010 ); In re DiStefano, 2009 Phila. Ct. Com. Pl. LEXIS 235 ; 
DeHaas Estate, 1 Fiduc. Rep. 3d 225 (O.C. Chester 2011). 

35 Govett, Incapacitated Person, 23 Fiduc. Rep. 2d 287 (O.C. Chester 2003). 
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attorney to disprove undue influence.36 

 
A confidential relationship exists for the purpose of evaluating undue influence 
whenever the circumstances make it certain the parties do not deal on equal terms, but, 
on one side, there is an overmastering influence, or, on the other, weakness dependence 
or trust, justifiably reposed for in both situations an unfair advantage is possible. 

 
Weakened intellect for the purposes of establishing a prima  facie case of undue 
influence does not have to constitute mental incapacity. Weakened mentality as 
relevant to undue influence need not amount to testamentary incapacity.37 

 
E. Agent’s Duties 

 

(1) Hot Powers. The language governing two of the hot powers—gifting and disclaiming 

requires the agent to make an investigation into the principal’s objectives if actually 

known or into various factors, including among others the value and nature of the 

principal’s property and gift-making history.38 Moreover, every agent pledges that every 

act will be in accordance with the principal’s reasonable expectations if known or, if 

unknown, in the principal’s best interests.39 

 

(2) Fiduciary duty 

a. As set forth in PEF Code §5601.3 (See Uniform Act Sec 114) the 

agent’s fiduciary duties generally are: 

i. Act in accordance with the principal’s reasonable expectations if 

known or otherwise in the principal’s  best interests. 

ii. Act in good faith (defined as honesty in fact)40 

iii. Act only within the agent’s scope of authority. 

 

(3) More specifically, the agent must 
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a. Act loyally  for the principal’s benefit, 

b. Keep separate the assets of the principal from those of the agent41, 

c. Act to as to not create a conflict of interest 

d. Exercise the care, competence and diligence ordinarily exercised by agents in 

similar circumstances, 

e. Keep a full and accurate record of all actions, receipts and 

disbursements on behalf of the principal. 

 

F. Enforcement 

 

Clearly, financial institutions consider that they have a fiduciary duty to their customer- 

depositors with respect to assets entrusted to the institution. If a financial institution relies on an 

improper instrument like a defective power of attorney and delivers property to someone 

 

36 In re Schell, 17 Fid. Rep. 2d 215, 218 (Juniata County 1995). 

37 In re Nazarok, 2008 Phila.Ct. Comn. Pl. LEXIS 308 (O.C. Phila. Co. 2008). 

38 20 Pa.C.S. §§5601.4 (d) (gifts) and (d.1) (disclaimers). 

39 20 Pa.C.S. §5601(d) (agent’s acknowledgment). 

40 20 Pa.C.S. §5601(f) (definitions). 

 
41 Unless the agent is the principal’s spouse or the funds were already comingled when the agent was appointed 

or were comingled by the principal 
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masquerading as an authorized agent, the institution may have breached a duty to the 
customer- depositor. 

 
The tension is between a purported agent who wishes to act on behalf of the principal, 

and a financial officers worry that the agent is not actually and properly authorized to take 

the action proposed. 

 

However, financial institutions are not in a position to investigate the validity of a 

document presented for their action. In Vine v. SERS Board (9 A3d 1150) 2010, the 

Pennsylvania Supreme Court held that a third party that relies on a power of attorney would 

not be immune from liability if the power of attorney were not valid. After the Vine case, the 

Legislature revised the POA statute to address this conundrum. 

 

First, for all individual business powers of attorney,42 there are formal notice 

requirements. If the principal has not ascribed in writing to a statutory notice, then the agent’s 

action is presumptively not authorized, and the agent must prove that the exercise is proper. 

43If the agent has not executed an acknowledgment in the form required  by the statute, then 

the agent has no authority to act under the instrument at all.44 

 

Second, any third party acting in good faith who is offered a power of attorney that 

appears to be actually and duly executed may accept the same without liability.45 

 

Moreover, the same protection applies to a person who in good faith accepts a POA 

that—unknown to the third party—is void, invalid or has been terminated (or the agency has 

been voided invalidated or terminated)—is immune. Moreover, the same good faith applies 
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to acceptance of an agent’s warrant of authority.46 Note that the agent’s actual authority to 

act in good faith under the POA continues notwithstanding the death of the principal, if the 

agent acts without actual knowledge of the principal’s death.47 Even a non-durable POA 

survives the disability of incapacity of the principal absent the same notice.48 

 

Any third party, including a financial institution is permitted to request 

additional information to verify the bona fides of the agent’s proposed action. The third 

party is given seven business days after presentation of a POA to request this 

information.49 

 

The third party is permitted to request: 

(1) An agent’s certification under penalty of perjury of any factual matter 

concerning the principal, agent or power of attorney or an affidavit under section 

5606 (relating to proof of continuance of powers of attorney by affidavit). 

 

42 Health care and mental health care POAs are excepted fr om this requirement 20 Pa.C.S. §5601(e.2) as 
are certain commercial POAs. 20 Pa.C.S. §5601(e.1). 

43 20 Pa.C.S. §5601 (c). Incidentally the statute requires the principal to execute “the following notice in 
capital letters”. In the statute itself, the word “notice” is in capital letters, but the balance of the notice is in 
regular upper/lower case type as grammatically appropriate. In the editing author’s view, the legislature was 
requiring the work “notice” to be in capital letters with the rest of the notice in more readable format. Most all 
financial institutions, however, disagree. 

44 20 Pa.C.S. §5601(d). 

45 20 Pa.C.S. §5608 (c). 

46 20 Pa.C.S.. §5608(d). 

47 20 Pa.C.S.§5605(a). 

48 20 Pa.C.S.§5605(b). 

49 20 PAC.S. §5608.1(a). 
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(2) An English translation of the power of attorney, if the power of attorney contains, 
in whole or in part, language other than English. 

(3) An opinion of counsel relating to whether the agent is acting within the scope of the 
authority granted by the power of attorney, if the person making the request 
provides in a writing or other record the reason for the request.50 

The Uniform Act allows five business days.51 
 

Upon receipt of the requested information, the third party is permitted to rely on the 
certification, affidavit, translation or opinion of counsel without further investigation.52 

 
Having requested this information, the third party has five days from its receipt 

to accept validity of the POA and of the agent’s proposed action, 53 unless the 
information provided provides a “substantial basis for making a further request under 
5606 [agent’s affidavit] or 5608(e) [opinion of counsel, inter alia).” 54 

 
Incidentally, the Pennsylvania statute specifically provides that: “A person may not 

require an additional or different form of power of attorney for authority granted in the 
power of attorney presented.” 55  The Uniform Act does as well.56 

 
There are several provisions excusing compliance by the third party, including the third 

party’s: 
a. actual knowledge of the termination of the power of attorney,57 

b. good faith belief that the POA is invalid or the action not authorized whether or 
not there is an affidavit or opinion of counsel,58  or 

c. report of elder abuse or knowledge of an existing abuse investigation.59 

 
In addition, if the action is not authorized to be performed by the principal, then it is 

not authorized by the agent.60 Moreover, if the POA form is improper on its face61 or the action 
is consistent with another law or regulation,62  then the third party is excused from compliance. 

 
Absent these exceptions, the law imposes sanctions on a third party including a 

financial institution. “A person who refuses, in violation of this section, to accept a power 
of attorney shall  be subject to: 

(1) Civil liability  for pecuniary harm to the economic interests of the principal proximately 
 

50 20 Pa.C.S. § 5608(e). See Uniform Act Section 119. 

51 Uniform Act Section 120 (Alternative “A” (any power of attorney) and “B” (statutory form of power of 

attorney). 

52 20 Pa.C.S. § 5608(e). Note that this exoneration does not validate a forged instrument conveying real 
property, provide that recording a forged instrument constitutes notice of the conveyance of an interest in real 
estate, nor limit the liability of an insurer, indemnitor or guarantor. 20 Pa.C.S.§5608(h). 

53 20 PA C.S.A. §5608.1(a)(2) 

54 20 PA C.S.A. §5608.1(a)(2). 

55 20 Pa.C.S. § 5608.1(a)(3). 
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56 Uniform Act Section 120 (Alternative “A” (any power of attorney) and “B” (statutory form of power of 

attorney). 

57 20 PA.C.S.§5608.1(b)(4). 

58 20 PA.C.S.§5608.1(b)(6). 

59 20 PA.C.S.§§5608.1(b)(7) and (8). 

60 20 PA.C.S.§5608.1(b)(1) 

61 20 PA.C.S.§5608.1(b)(2) 

62 20 PA.C.S.§5608.1(b)(3). 
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caused by the person’s refusal to comply with the instructions of the agent 
designated in the power of attorney. 

(2) A court order mandating acceptance of the power of attorney.63 

 
H. Banking Laws That Impact Fiduciary Activities Banking Laws 

That Impact Fiduciary Activities 
 

1.   Customer Privacy and Exceptions 

Customers of banks possess a common law expectation of privacy. McGuire v. 

Schubert, 722 A.2d 1087, 1091 (Pa. Super. 1998) ("We find that the duty on a bank and 

its employees to keep a customer's bank account information confidential, which has 

long been recognized by the above-mentioned jurisdictions, is present as an implied 

contractual duty under Pennsylvania common law, as well."). In its decision in 

McGuire, the Superior Court panel quoted at length from an opinion issued by the 

Supreme Court of Idaho64: 

 

All agree that a bank should protect its business records from the prying eyes of 

the public, moved by curiosity or malice. No one questions its right to protect its 

fiduciary relationship with its customers, which, in sound banking practice, as a matter 

of common knowledge, is done everywhere. 

 

To give such information to third persons or to the public at the instance of the 

customer or depositor is certainly not beyond the scope of banking powers. It is a 

different matter, however, when such information is sought from the bank without the 

consent of the depositor or customer of the bank. Indeed, it is an implied term of the 

contract between the banker and his customer that the banker will not divulge to third 

persons, without the consent of the customer, express or implied, either the state of the 
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customer's account or any of his transactions with the bank, or any information relating 

to the customer acquired through the keeping of his account. 

 

It is inconceivable that a bank would at any time consider itself at liberty to disclose 

the intimate details of its depositors' accounts. Inviolate secrecy is one of the inherent and 

fundamental precepts of the relationship of the bank and its customers or depositors.65 

 

Federal banking law also requires financial institutions to issue privacy notices informing 

consumers and customers that the bank is prohibited from disclosing nonpublic personal 

information to third parties.66 

 

Both fiduciary and financial institutions have long possessed a heightened 

sensitivity to regulatory criticism and/or litigation for disclosing confidential banking 

records to third parties 

 
63 20 Pa.C.S. § 5608.1 (c). 

64 McGuire, id. at 1290-91 (quoting Peterson v. Idaho First Nat. Bank, 367 P.2d 284, 290 (Idaho 1961). 

65 See Commonwealth v. Delohn, 403 A.2d 1203, 1290 (Pa. 1979) (customer's disclosure of information to 
bank for limited purpose of facilitating conduct of financial affairs did not waive an expectation of privacy 
with regard to further exposure to government searches and seizures; bank customer furnished information to 
bank "upon reasonable assumption that information [would] remain confidential"); cf. Pennsylvania State 
Education Association v. Commonwealth, 148 A.3d 142, 158 (Pa. 2016) (public employees have a 
constitutional right to privacy in their home addresses under Article 1, Section 1 of the Pennsylvania 
Constitution; individuals have a right to "informational privacy'' which may not be violated unless this right is 
outweighed by a public interest favoring disclosure). 

66 Financial Services Modernization Act of 1999 (a/k/a "Gramm Leach Bliley''), 15 U.S.C. §§ 6801 -09 
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or taking actions contrary to a fiduciary capacity. Legislatively, Pennsylvania adopted the 
Uniform Fiduciaries Act in 1923.67 Intended to protect banks,68 the Uniform Fiduciaries Act 
also dictates circumstances in which a bank may be liable for a fiduciary's breach of duties.6 
One of the defenses to bank liability is "good faith". One of the ways a bank avoids a claim of 
bad faith is by knowing their customer. Accordingly, verifying a customer's identity has 
become a primary tenet of banking due diligence, both before and during a client's tenure as a 
customer of the bank. The current hallmark of KYC, or "Know Your Customer", in the 
banking world stems first from the Bank Secrecy Act of 1970,7 as most notably amended and 
enhanced by the Uniting and Strengthening America by Providing Appropriate Tools Required 
to Intercept and Obstruct Terrorism  Act of 2001 (USA PATRIOT Act).69 

 

Every fiduciary and financial institution is required to implement a written customer 

identification program (CIP). The CIP must include risk-based procedures for verifying the 

identity of each customer to the extent reasonable and practicable, INCLUDING The 

customer's identification number, which shall be .... for a U.S. person, a taxpayer 

identification number;70 and Documentation for verifying the identity of the customer - "For a 

person other than an individual (such as a corporation, partnership, or trust), documents may 

include those showing the legal existence of the entity, such as certified articles of 

incorporation, an unexpired government-issued business license, a partnership agreement, or a 

trust instrument".71 

 

Fiduciary and financial institutions have become hyper-vigilant about obtaining the 

correct taxpayer identification numbers for trust accounts, estate accounts and accounts with a 

power of attorney. Fiduciary and financial institutions insist  on obtaining documentary 

evidence of the existence of trusts and estates and the authority of agents. Every fiduciary and 

financial institution has adopted written customer identification programs to which they 

strictly adhere. Fiduciary and financial institutions frequently insist on checks payable to 

fiduciaries, as such, to be deposited into "like titled" accounts. Those institutions will want 

assurance that a fiduciary has the authority under the applicable instrument (will, trust 
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instrument, power of attorney) to take the subject banking action (deposits, execution of loan 

documents, account titling). 

 
 

67 Uniform Fiduciaries Act (UFA), P.L. 468 (May 31, 1923), codified in Pennsylvania at 7 P.S. §§ 6351 et seq. 

68 Prior to the UFA, a bank could be found liable to a principal in common law negligence if the bank 
negligently assisted a fiduciary in misappropriation of funds. Some courts went so far as to charge banks with 
constructive notice of fiduciary misconduct. The result burdened banks with the duty of seeing that fiduciary fu 
nds were properly applied. As banking grew as a business and banks began to process more and more 
transactions, commentators began to question whether it was wise policy to place the duty of monitoring 
fiduciary accounts for wrongdoing on the bank's shoulders. Adoption of the UFA recognized the economic 
importance of allowing banks to efficiently process a high volume of transactions. Koss Corp. v. Park Bank, 922 
N.W.2d 20, 28 -29 (Wis. 2019), affg 907 N.W.2d 447 (Wis. App. 2017). 

69 Pub. L. 107-56 (Oct. 26, 2001) (passed in the wake of the September 11 attacks). Title Ill of the USA 
PATRIOT Act is entitled "International Money Laundering Abatement and Financial Anti-Terrorism Act of 
2001", Subtitle B of which largely modified the Bank Secrecy Act by imposing new requirements for financial 
institutions to report suspicious transactions. 31 U.S.C. § 5318. The minimum requirements under the section 
require financial institutions to establish procedures to take reasonable and practicable measures to verify the 
identity of those including name, address, and other identifying information; and to consult lists of known or 
suspected terrorists or applying for an account with the institution; maintain records of the information used to 
verify a person's identity, terrorist organizations, provided to the financial institution by any government agency, 
to determine whether a person seeking to open an account appears on any such list (commonly known as the 
"OFAC list"). Id. 70 Id.§ 1020.220 (a)(2)(i)(B); see FFIEC Manual at 3. 

71 Id.§ 1020.220 (a)(2)(ii)(A)(2); see FFIEC Manual at 4. 
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For powers of attorney, requests for documentation made by banks and 

fiduciary institutions frequently include: 

• A copy of the power of attorney. Banks used to insist upon production of an 

original counterpart of the subject power of attorney, which gave rise to 

confusion, delay and frustration in conducting transactions. Effective January 1, 

2015, a photocopy or electronically transmitted copy of an originally executed 

power of attorney "has the same effect as the original"  except for purposes of 

filing or recordation.72 

• CIP information for BOTH the agent and the principal. 

• An affidavit by agent as to continuance of powers may be sought. The request for 

such an affidavit must be made by the bank not later than seven (7) business days 

after presentation of the power of attorney for acceptance.73 Upon receipt of the 

requested affidavit, the bank "shall accept the power of attorney not later than five 

(5) business days after receipt" unless the information supplied by the affidavit 

"provides a substantial basis for making a further request". Once received, reliance 

upon the affidavit generally absolves the fiduciary or financial institution from 

liability for acting upon the power of attorney absent actual knowledge. 

• In addition, an opinion of counsel may be sought relating to whether the agent is 

acting within the scope of the authority granted by the power of attorney. Once 

again, the request for such an opinion of counsel must be made by the bank not 

later than seven 

(7) business days after presentation of the power of attorney for acceptance; upon 

receipt of the requested opinion, the bank "shall accept the power of attorney not 
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later than five business days after receipt" unless the information supplied by the 

opinion "provides a substantial basis for making a further request"; and once 

received, reliance upon the opinion of counsel generally absolves the fiduciary or 

financial institution from liability for acting upon the power of attorney absent 

actual knowledge. 

 

Even with these protections intended to exempt financial institutions from liability 

for a good faith refusal to recognize a power of attorney that appears invalid, financial 

institutions remain wary of rejecting a power of attorney too readily, however. Financial 

institutions that refuse to honor acknowledged (notarized or verified) powers of attorney 

can be held liable, including for reasonable attorney's fees and costs incurred in any action 

or proceeding that confirms the validity of the power of attorney or mandates acceptance of 

the power of attorney.74 

 
 
 
 
 
 
 
 
 
 

72 18 20 Pa. C.S.A. § 5602(d) (Act 95, P.L. 855). Two items the bank will examine with strict scrutiny are 
compliance with the statutory Notice to Principal and the statutory Acknowledgment by A gent. Id. § 5601(c), 
(d). 73 Id.§ 5608.l(a)(l). 

74 Odom, Jennifer D. & McDonald, Letitia A., Financial Powers of Attorney: Increased Oversight by States and 

Banks to Prevent Abuse, PROBATE & PROPERTY, Vol. 30, No. 6 (Nov/Dec 2016); see 20 Pa. C.S.A. § 5608.1 
(c) 

{"Civil liability for pecuniary harm to the economic interests of the principal proximately caused by the 
person's refusal to comply with the instructions of the agent designated in the power of attorney")
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75 

PROTECTION OF ELDERLY AND OTHER VULNERABLE CUSTOMERS BY 
FINANCIAL INSTITUTIONS 

 

Please keep in mind that the avowed purpose of all of these inconveniences and 

restrictions is the protection of both the Bank and its customers. Too infrequent is the court 

that is made aware of and able to cease the fraud, waste and abuse that can take place at the 

hands of an unscrupulous agent under a power of attorney.76 Banks don't always succeed in 

catching the fraud either,77 just as agencies for the benefit of the elderly don't always succeed 

in catching the fraud.78 

 

In recent years, efforts are being taken at the federal and state levels to thwart 

fraudsters from taking advantage of fiduciary and financial institutions and their more 

vulnerable clients. In 2018, the Senior Safe Act was passed as Section 303 of the Economic 

Growth, Regulatory Relief, and Consumer Protection Act.79 This provision offers a possible  

safe harbor for banks that report suspected elder financial exploitation to law enforcement or 

adult protective services, as long as certain steps are followed.80 The Act covers only certain 

financial institutions (e.g., depository institutions, investment advisors, broker-dealers), the 

breach in a customer's privacy only may be made by a supervisor, a compliance officer, or 

someone acting in a legal capacity for the bank (including acting as the bank's Bank Secrecy 

Act officer), and that person has to have received training by the bank on identifying the 

common signs of possible elder financial exploitation and how to report it.81  To qualify for the 

immunity, a  report of suspected elder financial exploitation only can be made to qualified 

agencies, which include any state or local agency responsible  for administering adult 
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protective services laws. 

 

The Financial Industry Regulatory Authority (FINRA) has instituted a rule (Rule 2165) 

that allows a member firm (brokerage firms and registered investment advisors) to place a 

temporary hold on either a disbursement or a securities transaction for the period of time 

provided in the Rule when a reasonable belief exists that a customer is being financially 

exploited.82  FINRA recently passed an amendment to Rule 2165 allowing member firms to 

 
 
 
 
 

76 See. In Re Estate of Peter S. Whitby, 8 Fid. Rep. 3d _ (O.C. Montg. 2018)(co-agent/wife under power of 
attorney equally liable to estate of now-deceased principal for funds admittedly stolen by co-agent/husband); see 
also DeAngelo, An Incapacitated Person, 11 Fid. Rep. 3d 181 (O.C. Chester 2021) (court refused to appoint 
agent/son under power of attorney as guardian for his mother due to numerous factors despite his nomination as 
guardian under the power of attorney- neglect and abuse of mother, failure to cooperate in making arrangements 
for her care, more interested in preserving mother's home for himself than in qualifying her for Medicaid 
benefits, and criminal convictions for both assault and murder). 

77Floyd Estate, 10 Fid. Rep. 3d _ (O.C. Phila. 2020)(mortgage voided because mortgagee bank had 

constructive notice of fraud had bank taken reasonable investigative measures related to discrepancies in dates). 

78 In re Berg, An Incapacitated Person. 8 Fid. Rep. 3d _ (O.C. Phila. 2018)(breach of fiduciary duty by guardian 
appointed in nearly 100 cases upon recommendation of local agency). 

79 Pub. Law 115-174 § 303 (May 24, 2018) (Immunity from Suit for Disclosure of Financial Exploitation of Senior 
Citizens). The Act is codified at 12 U.S.C. § 3423. 

80 Id. § 303(a)(2)(B). 

81 Id. § 303(a), (b). 

82 FINRA Reg. Notice 17-11 (eff. Feb. 5, 2018); see Securities Exchange Act Release No. 79964 (Feb. 3, 2017), 
82 FR 10059 (Feb. 9, 2017) (Notice of Filing of Partial Amendment No. 1 and Order Granting Accelerated 
Approval of 
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extend a temporary hold on a disbursement or transaction for an additional 30 business 
days, beyond the current maximum of 25 business days (for a total of 55 business days), if 
the member firm has reported the matter to a state regulator or agency, or a court of 
competent jurisdiction.83 

 
Since 2012, the State of Florida has required officers or employees of banks, savings 

and loan associations or credit unions, as well as trustees and investment advisors, to 

mandatorily report suspected financial exploitation or abuse of vulnerable adults.84 In 2020, 

Florida augmented its protection of vulnerable adults by providing investment advisors with 

the ability to delay a disbursement or transaction of funds or securities from an account 

without liability for up to 25 days under certain circumstances.85 

 

The Commonwealth of Pennsylvania, however, does not yet have a similar law on the 

books. Pennsylvania's Older Adults Protective Services Act4686 allows for permissive 

reporting by persons having reasonable cause to believe that an older adult is in need of 

protective services; the term "person" does not include employees or officers of financial 

institutions or fiduciaries at his time.87  Legislation was introduced last year in Pennsylvania88  

to not only allow reporting of financial exploitation of vulnerable adults by banks, trust 

companies and investment advisors, but also allow those financial and fiduciary institutions to 

put a temporary hold on the disbursement of funds or delayed the execution of transactions 

for 15 days (which can be expanded an additional 25 days).49 That bill currently is under 

review by the Pennsylvania House of Representatives Aging and Older Adult Services 

Committee. 
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File No. SR-FINRA-2016-039). 

83 FINRA Reg. Notice 22-05 (eff. March 5, 2022); see Securities Exchange Act Release No. 94061 (Jan. 25, 
2022), 87 FR 4974 (Jan. 31, 2022) (Notice of Order Approving a Proposed Rule Change to Amend Rule 2165 
(Financial Exploitation of Specified Adults)). 

84 Fla. Stat. § 415.1034. 

85 Fla. Stat.§ 517.34 (eff. July 1, 2020). 

86 35 P.S.§§ 10225.101 et seq. 

87 Employees of financial institutions or fiduciaries have been added to the voluntary reporting provisions of 
Pennsylvania's Older Adults Protective Services Act in Section 3 of House Bill 1681 (June 23, 2021) {proposed 
amendment to 35 Pa. Stat. s. 10225.302{a). 

88 H.B. 1681, Printer's No. 1896 (June 23, 2021) 
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I Am Having a Day and Now 
I Have to Call The Bank?!

MEGAN  BRAND H .  AMOS  GOODALL  J R .
E X ECUT IVE  D I RECTOR OF  COUNSEL
COLORADO  FUND  FOR  PEOPLE  WITH  D I SAB I L I T I ES S T E INBACHER ,  GOODALL &  YURCHAK

C YNTH I A   J .  MCDONALD,  C T FA
NAT IONAL  D I R ECTOR  OF  PH I LANTHROP IC  ADV I CE
K E Y BANK  NAT IONAL  A S SOC I AT ION

Megan Brand, Executive Director
Colorado Fund for People with Disabilities

Megan graduated from the College of St. Benedict with a degree in Social Work and following work experience with people with 
disabilities in Minnesota, began working with CFPD as a case manager in 2003. After various roles at CFPD, she became the 
executive director in 2010. In addition to leading the staff, Megan serves on the board for the National Planned Lifetime 
Assistance Network, Alliance of Pooled Trusts and is a frequent presenter in the community on Special Needs Trusts.

H. Amos Goodall, Jr., Esq.
Of Counsel - Steinbacher, Goodall & Yurchak

Amos Goodall has been practicing law in Centre County since 1976, and is currently affiliated with the eldercare and special 
needs planning firm of Steinbacher, Goodall & Yurchak. He received an LLM in Elder Law from Stetson Amos is certified as an 
Elder Law Attorney (CELA) by the National Elder Law Foundation (NELF) of which he is a past President. He is a Fellow both of
the American College of Trust and Estate Counsel and of the National Academy of Elder Law Attorneys (NAELA), and is a 
member of the Special Needs Alliance, an organization of leading elder law and disability law attorneys located throughout the 
country.

Cynthia J. McDonald, CTFA National Director of Philanthropic Advice
KeyBank National Association

Cindy works with clients to introduce KeyBank’s full suite of sophisticated planning solutions to nonprofit organizations, which
includes growth strategies, the development of advice, thought leadership, and education on critical topics such as planned giving, 
fund accounting, charitable trusts, donor advised funds supporting Endowments, Foundations and Pooled Special Needs Trusts. 
Cindy graduated from SUNY Plattsburgh with a degree in Business Management and earned her CTFA through Cannon Financial 
Institute.  In addition, she attended the New York State Bankers Association and New York State Bankers Estate and 
Administration School and is working towards her CAP® designation.

The why behind 
the regulations, 
requests for 
documentation 
and how we can 
all work 
together.

Individual/Corporate Trustee and Successors

Corporate Resolutions/Corporate Seal

Patriot Act – DOB/SSN/Address

Beneficial Ownership

POAs (Power of Attorney’s)

Benefits of other accounts
Positive pay (theft/fraud)
Representative payee

Retail branches vs Fiduciaries

What happens when a beneficiary shows up at your doorstep?

Role clarity/POMS

1

2

3
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Individual and Corporate Trustees 

Policy

• Business decision

• Part of overall 
acceptance policy

• Board approval

• Set parameters

• Domicile of trust

• Accounting required 
from previous 
trustee

Procedure

• Review of fiduciary 
appointment

• Soundness of existing 
trust (Successor)

• Review of court order 
(if applicable)

• Family history

• Annual budget

• Spending history

What to Look For 
When Reviewing A 

Document

• Type of trust

• T/W, T/A, Revocable, 
Irrevocable

• D(4)(a) – 1st Party

• 3rd Party

• Remainderman

• Standards for 
distributions

• Trustees able to carry 
out their duties

Corporate Resolutions / Seals
Who has authority – what does good look like?

Do I need backup?

How detailed should the resolution be?

Good grief why can’t my email be good enough?

Delegated representatives – do they need to be 
on the resolution?

Corporate Seal - Contains the company's name, its year of 
incorporation and the state in which the company was filed. 
Think of the corporate seal as the official signature.

Regulation vs Procedures

The US Patriot Act –Why?

����� ��	�
��
�������������������������� ����
�������� ���������	��� 	����������	��������������
��

��� �
�������
������������
������������������ ���
��������������������

To strengthen U.S. measures to prevent, detect and 
prosecute international money laundering and financing 
of terrorism.

Overseen by FinCen.gov (Financial Crimes Enforcement 
Network of the US Treasury)

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act

4

5

6
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The US Patriot Act – Tax ID Verification

To establish compliance with federal tax 
statutes – verification of taxpayer ID numbers 
are typically done by a W‐9 which must 
complete for:

• any individual or entity who funds a 
relationship

• revocable grantor, irrevocable non‐grantor, 
and testamentary trusts

• trustees or executors establishing an agency 
or custody relationship

• beneficiaries prior to making any 
distributions

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act

Beneficial Ownership

• Enhanced form of customer due diligence

• FinCEN requires financial organizations to collect 
and understand beneficial ownership

What is Beneficial 
Ownership?

• Provides transparency of who owns and benefits 
from a legal entity

• To protect the US financial system from people 
who use legal entities for fraud

Why is it a 
requirement?

• Identify beneficial owners and controlling parties

• Provide information such as Name, DOB, SSN, 
Home Address (not PO Box) What to expect

Understanding Beneficial Ownership
Banks are 
regulated in 
part by the 
FinCEN –
Financial 
Crimes 
Enforcement 
Network.

Certifying Party
Person opening the account 
on behalf of the organization

Controlling 
Party

An executive officer, senior 
manager, or any individual  
who regularly performs  
controlling functions

Beneficial 
Owner

An individual who owns an 
equity interest in a legal entity

7

8

9



4

Powers of Attorney

The person who is represented. The principal is sometimes 
referred to as the Grantor.Principal

• The person who represents the principal. The agent is 
sometimes called an Attorney or an Attorney-in-Fact.Agent

• The person or entity sought to accept the authority of the 
Agent to perform acts as if the Agent were the Principal.Third Party

• The document which creates the principal/agent
relationship.Power of Attorney

Before Positive Pay…lots of problems
Questionable checks are presented for payment…The Payee line has 
been whited out and typed over, but it’s clearly your check and your 
signature.

Landlord calls.  They didn’t receive rent for your beneficiary.  You look it 
up and the vendor has been changed to the beneficiary and endorsed 
by them.  It cleared! 

Beneficiary calls. No need to pay their cable anymore… They set it up 
for auto pay using the routing number and account on their personal 
needs check. 

ALL have happened! 

Positive Pay‐What is it? 
An add-on service to your bank account.

You send a file of checks you have written on a daily 
basis.

Bank compares your file to checks presented for 
payment.

You get a call with anything not verified by you.

Positive Pay = Relief

10

11

12
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Representative Payee Collective Accounts

Social Security 
Administration has a 

Guide for 
Organizational Payees 

(The Guide).

The Guide sets out the 
requirements for both 

titling and 
management of Rep 
Payee Accounts.

The Collective account 
must be approved by 

the SSA.

Rep Payee‐Collective Accounts

The account title shows that 
the funds belong to the 

beneficiaries and that you, 
the payee, manages the 

money;

The account is separate from 
the organization’s operating 

account; 

You have clear and up-to-date 
records in an account ledger 
showing the amount of each 

beneficiary’s funds in the 
collective account, or the 

collective account must be 
associated with individual sub-

accounts; 

You follow proper procedures 
for documenting credits, 

debits, and the allocation of 
interest; and 

You agree to make the 
account and supporting 

documents available to us 
upon request.  

Rep Payee Collective Accounts

The Guide 
further 
states 
acceptable 
collective 
account 
titles:

Sunnydale Nursing Home 
Resident Trust Account

Sunnydale Patients’ Fund for 
Social Security Beneficiaries

https://www.ssa.gov/pubs/EN-05-10076.pdf

13

14

15
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Rep Payee Collective Accounts

Note: My Colleagues Barb Helm and Emily Smith will be presenting on being a Rep 
Payee later today and will go into much greater depth about serving as Rep Payee.

Additional Requirements/Recommendations from the SSA:

 Accounts in an FDIC insured account

 Two signatures on checks over a certain amount

 Positive Pay

Retail Branches vs Bank Fiduciary

Fiduciary - person or 
organization that acts on 
behalf of another person, 
putting their clients' interests 
ahead of their own, with a duty 
to preserve good faith and 
trust. 

Being a fiduciary thus requires 
being bound both legally and 
ethically to act in the other's 
best interests.

When a beneficiary shows up at the 
bank… 
Imagine these scenarios:
◦ Beneficiary goes to the bank to make a withdrawal

◦ Beneficiary is escalated and demands “THEIR MONEY”

How you respond depends on the situation  

Important steps for the Pooled Trust Administrator

When to educate and when to escalate

16

17

18
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Role Clarity between the PSNT and Bank
Review Trust Document to determine Bank’s role

Social Security POMS SI 01120.225
◦ Non-profit must maintain ultimate managerial control

◦ Non-profit must be responsible for: 

◦ determining the amount of the trust corpus to invest; 

◦ removing or replacing the trustee; and 

◦ making the day-to-day decisions regarding the health and 
wellbeing of the pooled trust beneficiaries. 

Review of Investment Policy Statement

Questions

19

20
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Wednesday 
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The Nonprofit as Trustee:  

A CEO/ED’s Call to the Wild 
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Pooled Trusts Intensive 

 
Wednesday 

October 12, 2022 

 
Introducing the CGC SNT  
Management Certificate 

 



 
 

The links work best if you copy and paste the links into your browser 
 
Able National Resource Center: www.ablenrc.org 
 
Administering the Michigan Special Needs Trust: https://www.amazon.com/Administering-

Michigan-Special-Needs-Trust-ebook/dp/B083LJLZ69 
 
Administering the California Special Needs Trust: https://www.amazon.com/Administering-

California-Special-Needs-Trust/dp/0578620715/ref=asc_df_0578620715/?tag=hyprod-
20&linkCode=df0&hvadid=509199270928&hvpos=&hvnetw=g&hvrand=886083903852733272
0&hvpone=&hvptwo=&hvqmt=&hvdev=c&hvdvcmdl=&hvlocint=&hvlocphy=9006664&hvtargi
d=pla-878246289990&psc=1 

 
National Guardianship Association’s Standards of Practice: Standards | National Guardianship 

Association 
 
CA Probate Code: https://leginfo.legislature.ca.gov/faces/codesTOCSelected.xhtml?tocCode=PROB 
 
Centers for Medicare & Medicaid Services: Medicare & You 2022: www.medicare.gov/publications 
 
DOL: https://www.dol.gov/agencies/whd/flsa/misclassification 
 
IRS: Independent Contractor (Self-Employed) or Employee? Independent Contractor (Self-Employed) 

or Employee? | Internal Revenue Service (irs.gov) 
 
Life Passages PSNT Best Practices Guidelines: 

https://www.stetson.edu/law/academics/elder/home/media/Best_Practices_Guidelines_Fina
l_42022.pdf 

 
National Association of Surety Bond Producers (NASBP): What are Surety Bonds: 

https://www.nasbp.org/getabond/about-surety 
 
New York State Bar Association – Elder Law Section: 

https://nysba.org/app/uploads/2020/02/GuidelinesforTrusteesofFirstPartySupplementalNee
dsTrusts_brochure-smaller-June-2012.pdf 

 
 
 

Special Needs Trust (SNT) Certificate Program 
Study Sources 

about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
https://www.guardianship.org/standards/
https://www.guardianship.org/standards/
about:blank
http://www.medicare.gov/publications
about:blank
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.stetson.edu/law/academics/elder/home/media/Best_Practices_Guidelines_Final_42022.pdf
https://www.stetson.edu/law/academics/elder/home/media/Best_Practices_Guidelines_Final_42022.pdf
https://www.nasbp.org/getabond/about-surety
about:blank
about:blank


 
 
Professional Fiduciary Association of California’s SNT Certificate Education:  
 
Settlement Solutions National Pooled Trust: Blog: Helping Your Client Select a Special Needs Trust: 

https://ssnpt.com/helping-your-client-select-a-special-needs-trust/  
 
Social Security:   
Social Security Handbook: https://www.ssa.gov/OP_Home/handbook/handbook-toc.html 
Red Book: https://www.ssa.gov/pubs/EN-64-030.pdf 
SSDI and Other Disability Benefit Programs:   

https://ca.db101.org/ca/programs/income_support/ssdi/program2d.htm 
 
Social Security Program Operations Manual System (POMS): https://secure.ssa.gov/apps10/ 
 
Special Needs Alliance  

General Information: https://www.specialneedsalliance.org/special-needs-101/ 
Handbook for Trustees: https://www.specialneedsalliance.org/special-needs-101/free-
trustee-handbook/ 

 
Uniform Probate Code: https://www.uniformlaws.org/committees/community-

home?CommunityKey=a539920d-c477-44b8-84fe-b0d7b1a4cca8 
 
Uniform Prudent Investor Act: https://www.uniformlaws.org/viewdocument/final-act-

108?CommunityKey=58f87d0a-3617-4635-a2af-9a4d02d119c9&tab=librarydocuments 
 
Uniform Trust Code: Trust Code - Uniform Law Commission (uniformlaws.org) 
 
US Department of Veterans Affairs: VA pension benefits: https://www.va.gov/pension/ 
 
Rev. 8/22/2022 

https://ssnpt.com/helping-your-client-select-a-special-needs-trust/
https://www.ssa.gov/OP_Home/handbook/handbook-toc.html
https://www.ssa.gov/pubs/EN-64-030.pdf
https://ca.db101.org/ca/programs/income_support/ssdi/program2d.htm
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
https://www.uniformlaws.org/committees/community-home?CommunityKey=193ff839-7955-4846-8f3c-ce74ac23938d
about:blank


 
 

100 Knowledge of the individual and available resources – Knowledge of the beneficiary’s life 
circumstances and needs and using the resources available to address those needs. 

110 Autonomy, independence and self-
determination 

120 Family dynamics and outside 
influences 

130 Goals, needs and preferences 

140 Local/community services 
150 Person-centered planning 
160 Spectrum of disabilities and range of 

capacities 

 

200 Fiduciary Obligations – Knowledge and application of the fiduciary obligations of those serving 
as a special needs trustee: 

210 Confidentiality 
220 Conflict of interest 
230 Delegation 

240 Impartiality 
250 Loyalty 
260 Selection of professionals 

 

300 Trustee Responsibilities – Knowledge and application of the responsibilities required of those 
serving as a special needs trustee: 

310 Accounting 
320 Bonding/restricted accounts 
330 Employment issues, working, 

benefits 

340 Insurance 
350 Investing 
360 Reporting (court, Medicaid, SSA) 

 

400 Knowledge of public benefit programs – Knowledge and application of the Federal rules and 
regulations of public benefit programs as they relate to the role of the SNT administrator: 

410 Housing programs  
420 Medicaid 
430 Medicare  

450 SSDI/CDB 
460 SSI

 

500 Knowledge of the types of SNTs – Knowledge and application of the variations among trust 
arrangements intended to protect public benefit eligibility: 

510 Protectors/Advisory committees 
520 Self-settled trusts (d)(4)(A) 
530 Sole-benefit trusts 

540 Third -party trusts 
550 Trustee selection 

 

600 Appropriate Disbursements – Knowledge and application of the Federal rules and regulations 
related to permissible disbursements in maintaining public benefit eligibility, including methods 
of disbursement: 

610 Care management/Services 
620 Debt Administration 
630 Fees (i.e., legal, guardian, 

trustee) 
640 Funeral 

650 Home ownership 
660 Living expenses  
670 Medical expenses 
680 Recreational expenses 

 

700 Taxation and Income Sources – Knowledge and application of the Federal taxation 
regulations related to administering a special needs trust: 

 710 Grantor Trusts 
 720 Non-Grantor Trusts 

730   Qualified Disability Trusts 
740   Income sources 

 

800 Rights and Benefits – Knowledge and application of rights and benefits for persons with 
disabilities:

810 ABLE Act 
820 ADA/504 
830 Conservatorship/Guardianship 

850 HIPPA 
860 Supported decision making 
870 SECURE Act 

  

Special Needs Trust Administration Certificate 
Core Competencies 



1

I N T RO D U C I N G  T H E  
S N T  M A N AG E M E N T  
C E RT I F I C AT E

S A L L Y  B A L C H H U R M E ,  J . D .

W H O  I S  C G C

National organization that certifies 
guardians

Voluntary in all states

Mandatory in 10 states

1363 National Certified Guardians

54 National Master Guardians

C E RT I F I C AT I O N  V S .  C E RT I F I C AT E

• Available for all

• Review materials

• Self-proctored exam

• Valid for 3 years

• Eligibility Criteria

• Experience

• Education

• Affirmation to Standards

• Proctored exam

• Disciplinary process

• Renew in 2 years

• 20 hours of CEUs

1

2

3
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C G C  
F I N A N C E  

C E R T I F I C A T E

Introduced in 
2020

Augments the 
NCG/NMG 

exam

For those who 
focus on 
fiduciary/ 

conservatorship 
matters

For non-
guardians, too

C G C  S N T  
M A N A G E M E N T  

C E R T I F I C A T E

In collaboration with PFAC

Launched October 2022

For those who manage SNTs

D E V E L O P M E N T

PFAC conducted 
needs assessment

CGC conducted Job 
analysis of what 

managers need to 
know

Jointly developed 
core competencies

Jointly identified 
experts across the 

county to write 
questions

Developed questions 
with national answers 
as well as CA-specific 

answers

2 versions of test 
Beta tested

4
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S U B J E C T  
M AT T E R  

E X P E RT S

Gary Beagle

Steven Dale

Roberta Flowers

Mary Thornton House

Eric O’Connor

Herb Thomas

Peter Wall

C O R E  
C O M P E T E N C I E S

• 8 topic groupings

• Knowledge of the individual and 
available resources

• Fiduciary obligations

• Trustee responsibilities

• Public benefit programs

• Types of SNTs

• Appropriate disbursements

• Taxation and income sources

• Rights and benefits

S U B - T O P I C :  A P P R O P R I AT E  
D I S B U R S E M E N T S

Care 
management 

/Services

Debt 
Administration 

Fees (i.e., legal, 
guardian, 
trustee)

Funeral 

Home 
ownership Living expenses Medical 

expenses 
Recreational 

expenses 
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W W W. G U A R D I A N S H I P C E RT. O RG

S T U DY  S O U RC E S :  S A M P L E
Able National Resource Center: www.ablenrc.org

Administering the Michigan Special Needs Trust: https://www.amazon.com/Administering-Michigan-Special-Needs-Trust-
ebook/dp/B083LJLZ69

Administering the California Special Needs Trust: https://www.amazon.com/Administering-California-Special-Needs-
Trust/dp/0578620715/ref=asc_df_0578620715/?tag=hyprod-
20&linkCode=df0&hvadid=509199270928&hvpos=&hvnetw=g&hvrand=8860839038527332720&hvpone=&hvptwo=&hvqmt=&h
vdev=c&hvdvcmdl=&hvlocint=&hvlocphy=9006664&hvtargid=pla-878246289990&psc=1

National Guardianship Association’s Standards of Practice: Standards | National Guardianship Association

CA Probate Code: https://leginfo.legislature.ca.gov/faces/codesTOCSelected.xhtml?tocCode=PROB

Centers for Medicare & Medicaid Services: Medicare & You 2022: www.medicare.gov/publications

DOL: https://www.dol.gov/agencies/whd/flsa/misclassification

W W W. G U A R D I A N S H I P C E RT. O RG
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D E TA I L S
• Apply online at 

www.guardianshipcert.org

• Self-study

• Self-administered

• Open book

• 100 multiple choice questions

• 2-hour time limit

• Fee: $125

• Take within 30 days of payment

• Generate certificate & digital badge

• Valid for 3 years

• Retake after 7 days

W H Y  G E T  C E RT I F I C AT E

Brush up on your knowledge

Professional challenge

Demonstrate your qualifications

Stand out from your peers

Q U E S T I O N S ?

13
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S Y L L A B U S 

A disabled recipient of Medical Assistance for Long-Term Care benefits who is age 

65 or older is not subject to a penalty for transferring assets into a pooled special-needs 

trust when he made a satisfactory showing that he intended to receive “valuable 

consideration” under Minnesota Statutes section 256B.0595, subdivision 4(a)(4) (2020). 

Affirmed. 

O P I N I O N 

CHUTICH, Justice. 

This case requires us to decide whether the Commissioner of the Minnesota 

Department of Human Services correctly imposed a transfer penalty on David Pfoser, a 

disabled Medicaid recipient who resided in a long-term care facility, after he transferred, 

at age 65, partial proceeds from the sale of a house into a pooled special-needs trust.  State 

and federal law impose a penalty on recipients of Medical Assistance for Long-Term Care 

benefits if they transfer assets for less than fair market value.  Minn. Stat. § 256B.0595 

(2020); 42 U.S.C. § 1396p(c)(1)(A).  But no penalty may be imposed if the recipient makes 

a satisfactory showing that he “intended to dispose of the assets either at fair market value 

or for other valuable consideration.”  Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 

U.S.C. § 1396p(c)(2)(C)(i).  The district court reversed the transfer penalty, ruling that 

Pfoser received adequate compensation.  The court of appeals affirmed the district court, 
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concluding that the Commissioner’s decision was legally erroneous, arbitrary and 

capricious, and unsupported by substantial evidence.  Because we conclude that Pfoser 

made a satisfactory showing that he intended to receive valuable consideration for his 

transfer of assets, we now affirm the decision of the court of appeals. 

FACTS 

David Pfoser had Parkinson’s disease and other mental and physical disabilities.1  

Following an injury in 2014, Pfoser moved into a long-term care facility and applied for 

Medical Assistance for Long-Term Care benefits, which is part of Minnesota’s Medicaid 

program.  Fiduciary Services of Minnesota, Inc., served as Pfoser’s guardian and 

conservator.2 

In 2016, Pfoser’s siblings sold the home that Pfoser had been living in, which had 

been their parents’ home, when it was clear that he would not be able to return there.  

Pfoser’s share of the proceeds was $28,010. 

In 2017, Pfoser petitioned the district court to transfer the proceeds into a pooled 

special-needs trust operated by the non-profit Lutheran Social Service of Minnesota 

(Lutheran Social Service).  A pooled special-needs trust is a trust funded by the assets of 

disabled beneficiaries, with individual sub-accounts, to pay for Medicaid-ineligible goods 

and services that will improve the quality of the beneficiaries’ lives.  Ctr. for Special Needs 

                                              
1  Pfoser died while his appeal was pending in the court of appeals.  The appeal 
proceeded with Pfoser’s brother, Robert Pfoser, named as special administrator of the 
estate. 
 
2  For simplicity, the acts of Fiduciary Services of Minnesota on behalf of Pfoser are 
referred to as the acts of Pfoser. 
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Tr. Admin., Inc. v. Olson, 676 F.3d 688, 695 (8th Cir. 2012).  “Pooled special needs trusts 

allow disabled individuals with relatively small amounts of money to pool their resources 

for investment and management purposes.”  Me. Pooled Disability Tr. v. Hamilton, 

927 F.3d 52, 54 (1st Cir. 2019). 

The district court granted Pfoser’s petition for permission to transfer the funds.  

Pfoser and Lutheran Social Service executed two agreements, a joinder agreement to enroll 

Pfoser in the trust, and a standard pooled trust agreement (Trust Agreement) that contained 

additional terms and conditions.  Pfoser agreed to transfer $28,010 into a sub-account of 

the trust to be administered solely for his benefit according to the terms of the Trust 

Agreement, subject to a $1,000 enrollment fee and certain other management fees owed to 

Lutheran Social Service.  

The Trust Agreement named Lutheran Social Service as trustee and required that 

trust assets be “managed, invested, and disbursed to promote the comfort and well-being 

of each Beneficiary.”  All disbursements from the trust were limited to the “sole and 

absolute discretion” of Lutheran Social Service as trustee to make distributions as 

“necessary or advisable to provide for the supplemental care or supplemental needs of the 

beneficiary.”  Such needs could include medical, dental, and diagnostic work; 

supplemental nursing care; and expenditures for travel or a personal care attendant, which 

are not covered by Medicaid. 

In the Trust Agreement, Pfoser acknowledged that he had no “further interest, rights 

in, or control over” the funds and that Lutheran Social Service had no obligation to support 

him.  The trust was irrevocable.  Notably, the Trust Agreement also provided that up to 90 
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percent of any funds remaining in the sub-account at the time of Pfoser’s death must be 

paid to the State to reimburse the Medical Assistance program for the costs paid on behalf 

of Pfoser.  Lutheran Social Service would retain the other 10 percent in a charitable trust 

for the benefit of indigent pooled trust beneficiaries who had exhausted the funds in their 

sub-accounts.  By enrolling in the trust, Pfoser would be eligible to receive benefits from 

the charitable trust if he exhausted the funds in his sub-account. 

In accordance with the agreements, Pfoser transferred the funds, which were 

credited to his sub-account.  He was 65 years old at the time of the transfer. 

Two months later, Dakota County Human Services (Dakota County) notified Pfoser 

that it was investigating whether the establishment of his trust sub-account may have been 

an improper transfer under the statutes governing Medical Assistance for Long-Term Care.  

Under those statutes, a recipient “may not give away, sell, or dispose of” any asset for less 

than fair market value.  Minn. Stat. § 256B.0595, subd. 1(a); accord 42 U.S.C. 

§ 1396p(c)(1)(A).  But no penalty may be imposed if the recipient makes a satisfactory 

showing that he “intended to dispose of the assets either at fair market value or for other 

valuable consideration.”  Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 U.S.C. 

§ 1396p(c)(2)(C)(i).  Dakota County ultimately concluded that Pfoser improperly 

transferred assets.  It assessed a transfer penalty of 3.94 months of ineligibility for Medical 

Assistance for Long-Term Care benefits.  

Pfoser appealed the penalty, and a hearing was held before a human services judge.  

Pfoser claimed that he had received fair market value for the transfer in the form of future 

goods and services that the trust would provide.  In support of his position, Pfoser submitted 
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copies of the joinder agreement and Trust Agreement.  He also submitted an affidavit by 

the director of the pooled trusts operated by Lutheran Social Service, which included an 

assessment of the fair market value of Pfoser’s sub-account. 

In her affidavit, the director stated that Lutheran Social Service operates two pooled 

trusts containing about 420 sub-accounts.  The sub-accounts of the trust in which Pfoser 

participated are for clients who are disabled as defined by the Social Security 

Administration.  Although the trust is discretionary, the director attested that Lutheran 

Social Service views its discretion to be limited by contractual and fiduciary obligations to 

pay for items or services for beneficiaries “as long as the expenditure promotes the comfort 

and well-being of the beneficiaries.”  According to the director, denying a reasonable 

request would be in bad faith and a breach of contract. 

The fair-market-value assessment of Pfoser’s sub-account estimated that his sub-

account would be depleted in less than 2 years.  This assessment reflected specific one-time 

expenditures for expensive items like an adaptive recliner, equipment for his wheelchair, 

and restorative dental work, which are not covered by Medicaid.  It also budgeted for 

annual expenses like STEM activity boxes,3 over-the-counter medications not covered by 

Medical Assistance, wheelchair cushions, household goods and personal expenses, and 

fees for guardian services.  The assessment also calculated Pfoser’s life expectancy at 14.86 

years.   

                                              
3  STEM boxes contain activities in Science, Technology, Engineering and Math that 
are designed to address Pfoser’s symptoms of Parkinson’s disease by encouraging him to 
engage his brain and use his motor skills. 



 

7 

Dakota County did not present any evidence in response to Pfoser’s expected 

expenditures and fair-market-value assessment.  At the hearing, the county financial 

worker assigned to Pfoser’s case testified that, according to the policy of the Minnesota 

Department of Human Services, “the addition to a pool[ed] trust by a beneficiary . . . after 

the beneficiary . . . reaches age 65 is evaluated as an uncompensated transfer.”  She also 

testified, “And that’s where I stopped with my calculation,” after determining that Pfoser 

was age 65 at the time of the transfer. 

The human services judge found in favor of Dakota County.  Because Pfoser had 

transferred the cash into an irrevocable trust from which any distributions were 

discretionary, the judge concluded that no “reasonable seller/buyer or objective observer” 

would consider this exchange to be a transfer for fair market value.  Accordingly, the judge 

found that Pfoser did not receive “adequate compensation or fair market value” at the time 

the transfer was made.  The judge also found that there was insufficient evidence of 

Pfoser’s intent to receive fair market value under an existing penalty exception.  The judge 

therefore recommended that the Commissioner of the Department of Human Services 

affirm the penalty.  The Commissioner adopted the recommendation without change. 

Pfoser appealed the agency decision to the district court.  The district court reversed, 

concluding that Pfoser received “adequate compensation” in the form of his vested 

equitable interest in the trust assets.   

The Commissioner appealed, and the court of appeals affirmed the district court’s 

decision.  Pfoser v. Harpstead, 939 N.W.2d 298 (Minn. App. 2020).  The court of appeals 
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determined that the Commissioner’s decision was “legally erroneous, arbitrary and 

capricious, and unsupported by substantial evidence.”  Id. at 320.    

We granted the Commissioner’s petition for review. 

ANALYSIS 

The issue before us is whether the Commissioner properly imposed a 3.94 month 

penalty based on her findings that Pfoser did not receive adequate compensation or fair 

market value when he transferred $28,010 into the pooled special-needs trust and that a 

penalty exception did not apply.4  

 Judicial review of a decision by the Commissioner of Human Services is authorized 

by Minnesota Statutes section 256.045 (2020).  We may reverse or modify an agency 

decision if the decision is affected by an error of law, is arbitrary and capricious, or is 

unsupported by substantial evidence.  Minn. Stat. § 14.69 (2020).  Whether substantial 

evidence exists is a question of law.  See In re Restorff, 932 N.W.2d 12, 18 (Minn. 2019).  

                                              
4  Because Pfoser died while his case was pending in the court of appeals, a 
preliminary question of mootness must be addressed.  Although neither party has argued 
that the appeal is moot, mootness is a jurisdictional issue that we may raise on our own.  In 
re Schmalz, 945 N.W.2d 46, 49 n.3 (Minn. 2020) (explaining that “the existence of a 
justiciable controversy is essential” to the exercise of the court’s jurisdiction). 

Generally, “[a]n appeal should be dismissed as moot when a decision on the merits 
is no longer necessary or an award of effective relief is no longer possible.”  Dean v. City 
of Winona, 868 N.W.2d 1, 5 (Minn. 2015).  But we may decide a case when an issue, 
although technically moot, is functionally justiciable and presents an important question of 
statewide significance.  In re Guardianship of Tschumy, 853 N.W.2d 728, 738 (Minn. 
2014).  The issue here is functionally justiciable because the record is fully developed, the 
issue involves a matter of statutory interpretation, and the issue has been adequately 
briefed.  See Schmalz, 945 N.W.2d at 49 n.3.  The question has statewide significance 
because it affects disabled persons age 65 or older who wish to transfer assets into a pooled 
special-needs trust without incurring a penalty. 
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We determine “whether the agency has adequately explained how it derived its conclusion 

and whether that conclusion is reasonable on the basis of the record.”  Minn. Power & 

Light Co. v. Minn. Pub. Utils. Comm’n, 342 N.W.2d 324, 330 (Minn. 1983).  We examine 

“the agency’s decision independently and need not accord any deference to the lower 

courts’ review.”  Estate of Atkinson v. Minn. Dep’t of Hum. Servs., 564 N.W.2d 209, 213 

(Minn. 1997).  

A. 

This appeal concerns the consequences of Pfoser’s transfer of funds into the pooled 

special-needs trust in determining his financial eligibility for Medicaid benefits.  We begin 

with an overview of the Medicaid program and the asset-transfer rules.  Medicaid is “a 

cooperative federal-state program.”  In re Schmalz, 945 N.W.2d 46, 50 (Minn. 2020).  

Known as Medical Assistance in Minnesota, the program “is designed to provide medical 

assistance to individuals whose income and resources are not sufficient to meet the costs 

of their necessary care and services.”  Estate of Atkinson, 564 N.W.2d at 210; see Minn. 

Stat. §§ 256B.01–.85 (2020).  The Minnesota Department of Human Services (the 

Department) provides support for long-term care through the Medical Assistance for Long-

Term Care program.  See Minn. Stat. §§ 256B.056 (governing eligibility for Medical 

Assistance, including long-term care benefits), .0595 (governing transfers of assets by 

recipients of long-term care benefits), .0625, subd. 2 (providing coverage for skilled and 

intermediate nursing care services). 

Persons qualify for Medical Assistance if they are blind, disabled, or age 65 or older.  

Minn. Stat. § 256B.055, subd. 7.  Because Medicaid is intended to be the payor of last 
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resort, In re Estate of Barg, 752 N.W.2d 52, 58 (Minn. 2008), persons must be financially 

eligible for Medical Assistance by having available assets valued below a statutory 

threshold amount.  Minn. Stat. § 256B.056, subd. 3(a); 42 U.S.C. § 1396a(a)(17).  Subject 

to certain exceptions, “a person must not own individually more than $3,000 in assets.”  

Minn. Stat. § 256B.056, subd. 3(a).   

Minnesota’s Medicaid program must comply with federal law.  See 42 U.S.C. 

§§ 1396–1396t.  Failure to comply may result in a reduction in or loss of federal funds.  

42 U.S.C. § 1396c; In re Estate of Turner, 391 N.W.2d 767, 769 (Minn. 1986).  At issue 

here are the rules governing the transfer of assets into pooled special-needs trusts by 

recipients of Medical Assistance for Long-Term Care benefits.  See Minn. Stat. 

§ 256B.0595; 42 U.S.C. § 1396p. 

A disabled person of any age can establish an account in a pooled special-needs 

trust.  See Minn. Stat. § 256B.056, subd. 3b(c) (defining a pooled trust in accordance with 

42 U.S.C. § 1396p(d)(4)(C)).  A beneficiary’s interest in a pooled trust is not considered 

an available asset for determining Medical Assistance eligibility if certain requirements are 

met.  Minn. Stat. § 256B.056, subd. 3b(d); 42 U.S.C. § 1396p(d)(4)(C).  One requirement 

in Minnesota is that the trust contain a repayment obligation entitling the Department to 

any assets “remaining in the beneficiary’s trust account” upon the beneficiary’s death “up 

to the amount of medical assistance benefits paid on behalf of the beneficiary.”  Minn. Stat. 

§ 256B.056, subd. 3b(d); accord 42 U.S.C. § 1396p(d)(4)(C).  There is no dispute that the 

trust established by Lutheran Social Service meets the requirements of the statutes. 
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Although the assets in an exempt trust are not considered available for determining 

whether a person is eligible for benefits, transfers into the trust may be penalized with a 

period of ineligibility for benefits.  Minn. Stat. § 256B.0595, subd. 1(j).  A person residing 

in a long-term care facility may not “give away, sell, or dispose of” assets “for less than 

fair market value” when done “for the purpose of establishing or maintaining medical 

assistance eligibility.”  Minn. Stat. § 256B.0595, subd. 1(a); accord 42 U.S.C. 

§ 1396p(c)(1)(A).  A person who transfers assets for less than fair market value is generally 

subject to a period of ineligibility for Medical Assistance benefits.  Minn. Stat. 

§ 256B.0595, subd. 2(a); 42 U.S.C. § 1396p(c)(1)(A).  This sanction is known as a 

“transfer penalty.” 

Several exceptions to the transfer penalty exist and preclude application of any 

penalty.  For example, transfers into pooled special-needs trusts for the benefit of a disabled 

person under age 65 are automatically exempt from a transfer penalty.  Minn. Stat. 

§ 256B.0595, subd. 4(a)(6); accord 42 U.S.C. § 1396p(c)(2)(B)(iv).  But a transfer for the 

benefit of a disabled person age 65 or older is not exempt, unless another exception applies.   

As relevant here, a person of any age, including those age 65 or older, can avoid a 

transfer penalty if the person makes a “satisfactory showing” that the person “intended to 

dispose of the assets either at fair market value or for other valuable consideration” (the 

intent exception).5  Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 U.S.C. 

§ 1396p(c)(2)(C)(i).  Because Pfoser was 65 years old when he transferred $28,010 into 

                                              
5  Because other transfer exceptions exist in the statute, we call this exception the 
“intent exception.” 



 

12 

the trust, he is subject to a transfer penalty unless he makes one of two showings:  that he 

actually received fair market value for the transfer, or that he intended to receive fair market 

value or other valuable consideration under the intent exception.6  See Minn. Stat. 

§ 256B.0595, subds. 1(a), 4(a)(4). 

B. 

To determine whether Pfoser met the intent exception, we consider the meaning of 

“valuable consideration” under Minnesota Statutes section 256B.0595, subdivision 

4(a)(4).7  The statute does not define “valuable consideration.”  The court of appeals 

                                              
6  Amici curiae National Academy of Elder Law Attorneys and its corresponding 
Minnesota Chapter argue that the rules governing the transfer of assets in the federal statute 
do not apply to pooled special-needs trusts because the federal statute contains separate 
provisions that specifically address the treatment of trusts.  Compare 42 U.S.C. § 1396p(c) 
(addressing certain transfers of assets), with 42 U.S.C. § 1396p(d) (addressing the 
treatment of trust amounts).  Although the argument of the amici raises serious questions 
about how the federal statute should be interpreted, see Cox v. Iowa Dep’t of Hum. Servs., 
920 N.W.2d 545, 560–63 (Iowa 2018) (Appel, J., dissenting), we typically do not reach 
issues raised only by amici, Kline v. Berg Drywall, Inc., 685 N.W.2d 12, 23 n.9 (Minn. 
2004).  Furthermore, the Minnesota statute expressly states that the transfer rules apply to 
transfers into pooled trusts.  Minn. Stat. § 256B.0595, subd. 1(j). 
 
7  We first address a preliminary question of forfeiture.  Although her petition for 
review did not explicitly raise a forfeiture issue, the Commissioner now contends that 
Pfoser never argued in his agency appeal that he intended to receive “valuable 
consideration,” and so forfeited the argument. 
 Pfoser did not specifically contend in his agency appeal that he received valuable 
consideration, but the Commissioner determined that Pfoser failed to prove that he had 
received “adequate compensation or fair market value.”  “Valuable consideration” is 
closely related to “adequate compensation.”  The statute does not use the term “adequate 
compensation”; it uses “fair market value or other valuable consideration.”  Minn. Stat. 
§ 256B.0595, subd. 4(a)(4).  Notably, the Commissioner’s own policy manual uses the 
term “adequate compensation” rather than fair market value or valuable consideration.  See 
Minn. Dep’t of Hum. Servs., Minnesota Health Care Programs Eligibility Policy Manual 
§ 2.4.1.3.4 (Jan. 1, 2019) (stating that a transfer beneficiary over age 64 must “provide 
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applied the definition in the State Medicaid Manual and held that Pfoser satisfied it.  Pfoser 

v. Harpstead, 939 N.W.2d at 314, 318; see Ctrs. for Medicare & Medicaid Servs., State 

Medicaid Manual § 3258.1.A.2 (defining valuable consideration as “some act, object, 

service, or other benefit which has a tangible and/or intrinsic value to the individual that is 

roughly equivalent to or greater than the value of the transferred asset”).  The 

Commissioner argues that valuable consideration unambiguously means something of 

equivalent cash value to the transferred asset, or alternatively, that this court should defer 

to agency interpretations, including the State Medicaid Manual.  Pfoser responds that the 

transfer was adequately compensated under any standard.   

We review matters of statutory interpretation de novo.  In re Schmalz, 945 N.W.2d 

46, 49 n.3 (Minn. 2020).  The goal of statutory interpretation is to effectuate the intent of 

the Legislature.  Minn. Stat. § 645.16 (2020).   

The first step is to determine whether the language of the statute is ambiguous.  

Olson v. Lesch, 943 N.W.2d 648, 656–57 (Minn. 2020).  “A statute is unambiguous if it 

has only one reasonable interpretation.”  In re Welfare of Children of J.D.T., 946 N.W.2d 

321, 327 (Minn. 2020).  When interpreting a statute, we read “words and phrases . . . 

according to rules of grammar and according to their common and approved usage.”  Minn. 

                                              
proof that adequate compensation was received”).  Finally, Pfoser’s position is that all three 
standards are essentially the same. 

Because the relevant legal standards are closely related, the underlying facts are not 
in dispute, and the parties have had an opportunity to fully brief the issue, we address the 
valuable-consideration standard on the merits.  See State v. Hill, 871 N.W.2d 900, 905 n.4 
(Minn. 2015) (reaching an argument not raised below when the question involved a purely 
legal issue, the State had briefed the issue, and consideration of the issue did not prejudice 
the State). 
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Stat. § 645.08(1) (2020).  When a statute does not define a term, we may look to lay 

dictionary definitions and, where appropriate, to legal definitions to determine the plain 

meaning of the term.  See Getz v. Peace, 934 N.W.2d 347, 354–55 (Minn. 2018) 

(considering both lay and legal definitions when a phrase frequently appeared as a legal 

phrase in statutes).   

We also read “[m]ultiple parts of a statute . . . together so as to ascertain whether 

the statute is ambiguous.”  Christianson v. Henke, 831 N.W.2d 532, 537 (Minn. 2013).  

“Whenever it is possible, no word, phrase, or sentence should be deemed superfluous, void, 

or insignificant.”  Amaral v. Saint Cloud Hosp., 598 N.W.2d 379, 384 (Minn. 1999). 

We have stated that “ ‘valuable consideration, in the sense of the law, may consist 

either of some right, interest, profit, or benefit accruing to the one party, or some 

forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the 

other.’ ”  Ketterer v. Indep. Sch. Dist. No. 1, 79 N.W.2d 428, 436 (Minn. 1956) (quoting 

44 Words and Phrases, Valuable Consideration 25).  Technical and lay dictionaries offer 

similarly broad definitions.  See Valuable Consideration, Black’s Law Dictionary (11th ed. 

2019) (“[C]onsideration that either confers a pecuniarily measurable benefit on one party 

or imposes a pecuniarily measurable detriment on the other.”); Valuable Consideration, 

Webster’s Third International Dictionary Unabridged 2530 (2002) (“An equivalent or 

compensation having value that is given for something (as money, marriage, services) 

acquired or promised and that may consist either in some right, interest, profit, or benefit 

accruing to one party or some responsibility, forbearance, detriment, or loss exercised by 

or falling upon the other party . . . .”). 
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The Commissioner’s position that the benefit received must be equal to the value of 

the transferred asset is not reasonable in context.  The statute allows for a showing under 

either the fair-market-value standard “or” the valuable-consideration standard.  Minn. Stat. 

§ 256.0595, subd. 4(a)(4); see A.A.A. v. Minn. Dep’t of Hum. Servs., 832 N.W.2d 816, 829 

(Minn. 2013) (“[W]hen the disjunctive ‘or’ is used, only one of the listed factual situations 

needs to be present in order for the provisions to be satisfied.”).  These standards cannot 

be the same because the statute distinguishes fair market value from “other” valuable 

consideration. 

The Commissioner distinguishes fair market value from other valuable 

consideration in section 256.0595, subdivision 4(a)(4), based on the form of the 

compensation.  She equates fair market value to cash and valuable consideration to 

something other than cash but of “equivalent market value.”  This premise is incorrect 

because fair market value and valuable consideration can take the same form.  For instance, 

like valuable consideration, which may consist of “some right, interest, profit, or benefit,” 

see Ketterer, 79 N.W.2d at 436, fair market value need not be money.  Dictionaries define 

fair market value in relation to “price.”  See, e.g., Fair Market Value, Black’s Law 

Dictionary (11th ed. 2019) (“The price that a seller is willing to accept and a buyer is 

willing to pay on the open market and in an arm’s-length transaction . . . .”); Fair Market 

Value, The American Heritage Dictionary 635 (5th ed. 2011) (“The price, as of a 

commodity or service, at which both buyers and sellers agree to do business.”). 

“Price,” in turn, can mean money or other goods.  See Price, Black’s Law Dictionary 

(11th ed. 2019) (“The amount of money or other consideration asked for or given in 
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exchange for something else; the cost at which something is bought or sold.”); Price, The 

American Heritage Dictionary 1397 (5th ed. 2011) (“The amount as of money or goods, 

asked for or given in exchange for something else.”).  Fair market value and valuable 

consideration can therefore each take the form of goods and services.  Consequently, the 

form of compensation—cash versus non-cash—cannot be the critical distinction.8   

We conclude instead that the relevant distinction is the measure of compensation:  

“valuable consideration” under section 256.0595, subdivision 4(a)(4), is compensation that 

is approximately equal to the value of the transferred asset, but may be something less than 

fair market value.  Interpreting valuable consideration to mean something equal to fair 

market value eliminates this distinction and makes the valuable-consideration standard 

meaningless.  This we cannot do.  See Amaral, 598 N.W.2d at 384 (“[N]o word, phrase, or 

sentence should be deemed superfluous . . . .”). 

In context, then, “valuable consideration” under section 256.0595, subdivision 

4(a)(4), unambiguously means compensation that is approximately equal to the value of 

the transferred asset.  This interpretation reflects that valuable consideration is distinct 

from, and a less stringent standard than, fair market value.  It also preserves the force of 

the fair-market-value requirement by requiring a penalty when an asset is transferred for 

                                              
8  The Commissioner cites several federal statutes to support her position that fair 
market value essentially means cash.  See, e.g., 11 U.S.C. § 101 (“The term ‘debt relief 
agency’ means any person who provides any bankruptcy assistance to an assisted person 
in return for the payment of money or other valuable consideration . . . .” (emphasis 
added)).  Notably, in all of her examples, Congress chose to use the term “money,” not 
“fair market value,” to contrast with “other valuable consideration.”  Accordingly, these 
examples do not restrict the broader meaning of fair market value cited above. 
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something of substantially less value.  See Minn. Stat. § 256B.0595, subd. 1(a) (prohibiting 

transfers for less than fair market value); 42 U.S.C. § 1396p(c)(1)(A).   

The Commissioner would add another element to the plain meaning of “valuable 

consideration” in section 256.0595, subdivision 4(a)(4).  She asserts that valuable 

consideration includes only assets that are themselves countable for purposes of 

determining Medical Assistance eligibility.  Otherwise, she argues, an “asymmetry” occurs 

if persons can exchange a countable asset for a non-countable asset while avoiding a 

penalty and maintaining eligibility for their benefits.  Even so, the statute contradicts the 

Commissioner’s position.  The statute does not require the compensation received to be 

itself a countable asset.  See Minn. Stat. § 256B.0595, subd. 1(c) (applying no penalty to 

certain payments for personal services). 

Accordingly, under the intent exception to the asset-transfer rules, Minn. Stat. 

§ 256.0595, subd. 4(a)(4), we hold that “valuable consideration” means compensation that 

is approximately equal to the fair market value of the transferred asset.9 

C. 

Having defined “valuable consideration” under Minnesota Statutes section 

256B.0595, subdivision 4(a)(4), we now determine whether Pfoser met his burden of 

showing that he intended to transfer the funds into the pooled special-needs trust for 

                                              
9  Because we arrive at our interpretation from the plain meaning of the statute, we do 
not consider the definition in the State Medicaid Manual or other agency statements.  See 
Staab v. Diocese of St. Cloud, 813 N.W.2d 68, 73 (Minn. 2012) (“If the words are free of 
all ambiguity, we apply the statutory language.”); Schwanke v. Minn. Dep’t of Admin., 
851 N.W.2d 591, 594 n.1 (Minn. 2014) (stating that “we owe no deference to an agency’s 
interpretation of an unambiguous statute”).   
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valuable consideration.  The court of appeals held that the Commissioner made three legal 

errors in imposing a transfer penalty: failing to consider whether Pfoser received valuable 

consideration before, during, or after the transfer; stating her belief that no “reasonable 

seller/buyer or objective observer” would consider Pfoser’s exchange to be adequately 

compensated; and relying too heavily on the discretionary and irrevocable features of the 

trust.  Pfoser v. Harpstead, 939 N.W.2d at 315–18.  The court of appeals also concluded 

that the Commissioner’s decision was arbitrary and capricious and unsupported by 

substantial evidence as a whole.  Id. at 316, 318.  The Commissioner argues that Pfoser’s 

transfer was not adequately compensated because his equitable interest in the pooled 

special-needs trust is not equal to $28,010 in unrestricted cash.  She also contends that 

future goods and services should not be considered when determining the value of Pfoser’s 

interest and that exempting Pfoser’s transfer thwarts the purpose and structure of the 

Medicaid Act. 

We note first that the Commissioner erred legally by requiring Pfoser to offer 

“convincing evidence of intent to receive fair market value.”  (Emphasis added.)  The 

convincing-evidence standard applies when a person transferring assets seeks to show that 

the transfer was not “for the purpose of establishing or maintaining medical assistance 

eligibility.”  Minn. Stat. § 256B.0595, subd. 1(a).  It does not apply to the intent exception 

in Minn. Stat. § 256B.0595, subd. 4(a)(4).  Under the intent exception, Pfoser needed only 

to make a “satisfactory showing” that he “intended to dispose of the assets” for “valuable 

consideration.”  Id.  That standard requires a lesser showing than a convincing-evidence 

standard.  Accordingly, Pfoser needed to make a satisfactory showing that he intended to 
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receive compensation that is approximately equal to the $28,010 that he transferred into 

the trust. 

The evidence shows that Pfoser intended to receive approximately $28,010 in the 

form of his equitable interest in the pooled special-needs trust.  Pfoser’s sub-account was 

credited with $28,010, subject to enrollment and management fees, and he became entitled 

to the professional investment and management of his trust assets.  The record also shows 

that Lutheran Social Service carefully designed a plan to use the funds in Pfoser’s trust 

sub-account (1) solely for his benefit, (2) on necessary and specific goods and services that 

would not be covered by Medical Assistance but were designed to meet his needs as a 

resident of a long-term care facility with Parkinson’s disease, and (3) over a period of 2 

years, well within Pfoser’s life expectancy of almost 15 years.  Moreover, the record 

contains no evidence that contests the value of the goods and services that Pfoser intended 

and expected to receive.  Consequently, Pfoser was likely to receive the approximate value 

of the funds deposited into his sub-account.   

The Commissioner cites various authorities to show that transfers into a pooled 

special-needs trust are not for fair market value.  For example, the State Medicaid Manual 

states that, when a person transfers a non-excluded asset into a trust, a “transfer of assets 

for less than fair market value generally takes place” because “[a]n individual placing an 

asset in a trust generally gives up ownership of the asset to the trust.”  Ctrs. for Medicare 

& Medicaid Servs., State Medicaid Manual § 3259.6.G.  Similarly, the Commissioner’s 

own agency policy manual states that a transfer into a pooled trust after a disabled person 

turns 65 is “evaluated as an uncompensated transfer,” unless the disabled person can 
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“provide proof that adequate compensation was received.”  Minn. Dep’t of Hum. Servs., 

Minnesota Health Care Programs Eligibility Policy Manual § 2.4.1.3.4.  In addition, the 

Commissioner cites cases from other states that upheld penalties on similar transfers into 

trusts because the courts determined that the equitable interests were not equal to the fair 

market value of unrestricted cash.  See Cox v. Iowa Dep’t of Hum. Servs., 920 N.W.2d 545 

(Ia. 2018); In re Pooled Advocate Tr., 813 N.W.2d 130 (S.D. 2012). 

These authorities are not determinative because they apply the fair-market-value 

standard rather than the valuable-consideration standard, which we conclude is less 

stringent.10  Further, the agency statements establish only a presumption that a transfer into 

a pooled trust is not for fair market value—a presumption that a disabled person may rebut 

with evidence.  Given Pfoser’s showing, if we were to accept the Commissioner’s position 

                                              
10  The cases cited by the Commissioner are legally and factually distinguishable.  In 
the Iowa case, an elderly couple transferred $575,000 into two pooled special-needs trust 
accounts but, unlike Pfoser, did not provide an affidavit from the trustee stating when, or 
for what purpose, the funds were likely to be used.  Cox v. Iowa Dep’t of Hum. Servs., 
920 N.W.2d 545, 548 (Ia. 2018).  The Iowa Supreme Court held that the transfer was for 
less than fair market value because, among other factors, “[t]he value of readily available 
assets is greater than the value of assets that are restricted in a trust for future use.”  Id. at 
559.  Although the court referenced the intent exception and the valuable-consideration 
standard, it did not specifically analyze whether the transfer was exempt under that 
standard.  Id. at 557, 559. 

In the South Dakota case, an elderly couple transferred $115,000 into a pooled 
special-needs trust.  In re Pooled Advocate Tr., 813 N.W.2d 130, 136 (S.D. 2012).  The 
South Dakota Supreme Court concluded that the beneficiaries did not receive fair market 
value because the trustee had sole discretion over disbursement of the funds and because 
the beneficiaries had identified “no items or services purchased for them by the trust” that 
would demonstrate that their interest had “tangible” and “intrinsic” value.  Id. at 147.  The 
court did not consider whether the couple was exempt from a transfer penalty under the 
valuable-consideration standard. 
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that Pfoser had not met his burden, it is unclear whether a disabled person age 65 or over 

could ever rebut the presumption. 

The Commissioner also contends that the value of future goods and services should 

not be considered because Pfoser did not have a “binding agreement” that allowed him to 

enforce specific distributions.  She asserts that the court of appeals erred by requiring her 

to consider evidence of “valuable consideration received by the recipient before, during, 

and after transferring assets to the pooled trust.”  Pfoser v. Harpstead, 939 N.W.2d at 313. 

Although the Commissioner is correct that Pfoser could not enforce specific 

distributions because the trust was discretionary and irrevocable, Pfoser’s equitable interest 

was still legally enforceable under principles of trust law.  Under the Minnesota Trust 

Code, a trustee has a duty to administer a trust “in good faith, in accordance with its terms 

and purposes and the interests of the beneficiaries.”  Minn. Stat. § 501C.0801 (2020).  The 

express purpose of the Lutheran Social Service trust was to provide for the “supplemental 

care and special needs” of the disabled beneficiary, and the Trust Agreement required that 

the funds “be managed, invested, and disbursed” to provide for Pfoser’s supplemental 

needs.  Lutheran Social Service therefore had fiduciary (and contract) obligations to 

manage the trust to provide for Pfoser’s supplemental needs.  In addition, Pfoser could 

enforce his interest through equitable remedies, such as suing to compel Lutheran Social 

Service to perform its duties, to enjoin it from breaching its duties, or to replace it as trustee.  

See Restatement (Second) of Trusts § 199 (Am. Law Inst. 1959).  Consequently, Pfoser 

had a legally enforceable interest. 
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Further, the court of appeals did not err in requiring the Commissioner to consider 

evidence of valuable consideration that Pfoser would receive in the future because the 

goods and services that Pfoser expected to receive were based on a legally enforceable 

agreement that existed at the time of the transfer.  Pfoser v. Harpstead, 939 N.W.2d at 313.  

Under the statute, a transfer is not penalized merely because the transferor will not receive 

the full benefit of the compensation until a later point.  See Minn. Stat. § 256B.0595, subd. 

1(f), (h) (exempting the purchase of annuities, promissory notes, and loans, if certain 

requirements are met); accord 42 U.S.C. § 1396p(c)(l)(F), (G), (I).  We therefore reject the 

Commissioner’s position that a valuation of Pfoser’s interest in the pooled special-needs 

trust could not consider goods and services that Pfoser anticipated receiving in the near 

future under the Trust Agreement. 

Finally, the Commissioner contends that exempting Pfoser’s transfer “subverts the 

purpose” of the Medicaid Act by permitting him to preserve assets for his own use and 

providing a “roadmap” for others to follow.  She also claims that exempting Pfoser’s 

transfer under the intent exception nullifies the automatic exemption for transfers into a 

trust established for a beneficiary under age 65.  See Minn. Stat. § 256B.0595, subd. 

4(a)(6); 42 U.S.C. § 1396p(c)(2)(B)(iv). 

We acknowledge that Medicaid is intended to be the payor of last resort.  In re Estate 

of Barg, 752 N.W.2d 52, 58 (Minn. 2008).  Similarly, “[i]t is the public policy of this state 

that individuals use all available resources to pay for the cost of long-term care services . . . 

before turning to Minnesota health care program funds, and that trust instruments should 

not be permitted to shield available resources of an individual.”  Minn. Stat. § 501C.1206 
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(2020).  But even if we agreed with the Commissioner that exempting Pfoser’s transfer 

would hinder the legislative purpose, we “will not disregard a statute’s clear language to 

pursue the spirit of the law.”  Lee v. Fresenius Med. Care, Inc., 741 N.W.2d 117, 123 

(Minn. 2007). 

In any case, we think that the Commissioner’s fears are overstated.  Pooled special-

needs trusts are unlikely to be used to hide great wealth while creating eligibility for 

Medical Assistance because of the inherent limitations of these trusts:  pooled special-

needs trusts are available only to disabled persons, Minn. Stat. § 256B.056, subd. 3b(c); 

the person must give up control of the funds, id.; and any unused funds will revert to the 

State, Minn. Stat. § 256B.056, subd. 3b(d).  As a result, those who are likely to benefit 

through the use of pooled special-needs trusts are those who, like Pfoser, are disabled and 

have only modest assets that they wish to use for basic care not covered by Medical 

Assistance.  See Lewis v. Alexander, 685 F.3d 325, 333 (3d Cir. 2012) (stating that the 

expenses provided by a special-needs trust are things like “books, television, Internet, 

travel, and even such necessities as clothing and toiletries,” which “would rarely be 

considered extravagant”). 

In addition, pooled special-needs trusts do not allow disabled persons to divert and 

preserve assets for their heirs.  Cf. Miller v. Ibarra, 746 F. Supp. 19, 34 (D. Colo. 1990) 

(explaining that Congress tightened the asset-counting rules for trusts in 1986 to “prevent 

wealthy individuals, otherwise ineligible for Medicaid benefits, from making themselves 

eligible by creating irrevocable trusts in order to preserve assets for their heirs”); Lewis, 

685 F.3d at 333 (“Individuals have gained access to taxpayer-funded healthcare while 
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retaining the benefit of their wealth and the ability to pass that wealth to their heirs. 

Congress understandably viewed this as an abuse . . . .”).  All pooled special-needs trusts, 

including the trust operated by Lutheran Social Service, must contain a pay-back provision 

requiring any funds remaining in a sub-account after the beneficiary’s death to be used to 

repay the State for the Medical Assistance benefits received by the beneficiary.  Minn. Stat. 

§ 256B.056, subd. 3b(d); accord 42 U.S.C. § 1396p(d)(4)(C)(iv). 

Lastly, exempting Pfoser’s transfer of funds into the pooled special-needs trust does 

not nullify the automatic exception in Minnesota Statutes section 256B.0595, subdivision 

4(a)(6), which exempts “transfers . . . into a trust established for the sole benefit of an 

individual who is under 65 years of age who is disabled as defined by the Supplemental 

Security Income program.”  Accord 42 U.S.C. § 1396p(c)(2)(B)(iv).  The automatic 

exception in subdivision 4(a)(6) is just that—automatic.  Exempting a disabled person age 

65 or older upon a satisfactory showing of the required intent in no way nullifies the benefit 

of the automatic exception for disabled persons who are under age 65 and need not make 

an additional showing. 

In sum, we conclude that Pfoser has demonstrated that his equitable interest in the 

pooled special-needs trust was approximately equal to the value of the $28,010 transferred 

into the trust sub-account.  Accordingly, we hold that Pfoser made a satisfactory showing 

that he intended to receive valuable consideration and was not subject to a transfer penalty.  

See Minn. Stat. § 256B.0595, subd. 4(a)(4); 42 U.S.C. § 1396p(c)(2)(C)(i).  We therefore 
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conclude that substantial evidence does not support the Commissioner’s decision to uphold 

the penalty.11 

CONCLUSION 

For the foregoing reasons, we affirm the decision of the court of appeals. 

Affirmed. 

 

ANDERSON, J., took no part in the consideration or decision of this case. 

                                              
11  Because we resolve this case under the valuable-consideration standard, we do not 
consider whether Pfoser intended to receive, or actually received, fair market value.  See 
Minn. Stat. § 256B.0595, subd. 4(a)(4) (allowing a showing of the intent to receive fair 
market value “or” other valuable consideration); accord 42 U.S.C. § 1396p(c)(2)(C)(i). 























































 
 

 

 

 
Policy Memo 

 
KDHE-DHCF POLICY NO:  2022-02-01 
 

From:  Erin Kelley, Senior Manager    

Date:  February 07, 2022 Medical KEESM Reference(s): 5621(2), 5721(9), 
5722(1), 5722(2), and 5723.2 
  

RE:  Transfer to an Exempt Pooled Disability 
Payback Trust After Age 64 

Program(s):  LTC Programs 
 
  

 

This memo sets forth instructions for implementation of policy changes concerning the application of 
an inappropriate transfer penalty when funding an exempt pooled disability payback trust after age 
64.  The Medical KEESM manual will be updated with the next scheduled revision.   

 BACKGROUND 

A properly structured irrevocable pooled disability payback trust is exempt as a resource for 

eligibility purposes.  See Medical KEESM 5621(2).  By policy, the trust may be created and funded 

by a grantor/beneficiary of any age and still qualify for exempt status.  However, any assets 

transferred to the trust after age 64 are subject to an inappropriate transfer penalty for long-term 

care coverage purposes.  See Medical KEESM 5722(1).  While the trust itself may be an exempt 

resource, funding of the trust at age 65 or older may still be subject to a disqualifying penalty 

period for long term care coverage. 

 

In general, an inappropriate transfer penalty may be negated by showing that the transfer was 

made either for adequate consideration or with the intent to receive adequate consideration.  See 

Medical KEESM 5721(9) and 5723.2 respectively.  These provisions have previously not been 

routinely applied to transfers to pooled trusts after age 64.  Such transfers were generally simply 

penalized as inappropriate since adequate consideration was deemed to have not been received.  

However, recent judicial decisions have prompted a revisit of existing policy.  
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  POLICY  

Effective with the issuance of this memo, a potentially otherwise disqualifying inappropriate 

transfer penalty imposed due to funding of an exempt pooled disability payback trust after age 64 

may be negated by a satisfactory showing that the trust grantor/beneficiary received, or intended 

to receive, adequate consideration for the transferred assets.  To negate/rebut the agency 

assumption that the transfer was uncompensated, the applicant/recipient must thoroughly 

demonstrate either of the following: 

  ACTUARIALLY SOUND 

Evidence must be presented that the value of all assets transferred to the trust after age 64 

will be used for the benefit of the trust beneficiary within his/her life expectancy.  In other 

words, the transfer must be actuarially sound.  Life expectancy shall be established 

according to the T-4 Life Expectancy Table in the Medical KEESM Appendix based on the 

beneficiary’s age at the time of the transfer(s).  If the applicant/recipient fails to provide 

documentation that the transfer(s) is/are actuarially sound in this manner, the transfer(s) in 

full is/are considered an inappropriate transfer subject to penalty.  

 

Example 1:  An 85-year old woman with a life expectancy of 6.91 years transfers $20,000 

to a pooled trust with the stated intent to use the funds to pay the difference between the 

cost of a shared vs private room in the nursing home once she qualifies for Medicaid 

coverage.  Since the difference in the shared vs private room rate for the facility she is 

residing is a $500 per month, the funds she transferred to the trust are anticipated to be 

fully expended on her behalf in 40 months, which is well within her agency-established life 

expectancy.  Therefore, the transfer is considered actuarially sound with adequate 

consideration to be received in her lifetime in return for the transfer, and no inappropriate 

transfer penalty would be applied.  

 

Example 2:  A 75-year old man with a life expectancy of 11.8 years transfers $10,000 to a 

pooled trust with the stated intent to use the funds for non-covered out-of-pocket medical 

expenses.  The grantor/beneficiary provides verification that these expenses have 

averaged about $1,000/year over the last several years.  Since it is anticipated that the 

transferred funds will be fully expended on his behalf in the next 10 years, which is within 

his agency-established life expectancy, the transfer is considered actuarially sound.  No 

inappropriate transfer penalty would be applied.  

 

Example 3:  A 73-year old man with a life expectancy of 12.33 years transfers $12,000 to a 

pooled trust with the stated intent to use the funds for non-covered out-of-pocket medical 

expenses.  The grantor/beneficiary provides verification that these expenses have 

averaged $500/year over the last several years.  Since it is not anticipated that the 

transferred funds will be fully expended on his behalf in the next 12.33 years, which is 

within his agency-established life expectancy, the transfer is not considered actuarially 
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sound.  This transfer would be considered an inappropriate transfer subject to a transfer of 

property penalty.   

 

Note:  In example 3, because the transfer did not intend to receive adequate consideration 

at the time of the transfer, the entire $12,000 is subject to the transfer of property penalty.   

  INTENT 

The applicant/recipient must demonstrate that when the trust was funded, there was an 

intent to receive adequate consideration.  Evidence must be presented that based on the 

non-covered medical needs of the grantor/beneficiary at the time the pooled trust was 

funded after age 64, the funds were anticipated to be fully expended within his/her life 

expectancy.  Should unforeseen circumstances change after funding of the trust which 

subsequently makes expenditure of all transferred funds unlikely or impossible within 

his/her life expectancy, adequate consideration is still considered to have been received if 

the original demonstrated intent would have been actuarially sound.   

 

Note that a simple affidavit, without other compelling documentation, indicating the 

grantor/beneficiary intended to fully use the funds for a stated purpose within his/her life 

expectancy does not constitute sufficient evidence for purposes of this policy.  In general, 

to be compelling, the evidence presented must be documented rather than attested.  

 

Example 4:  Same 85-year old woman as in Example 1 above.  If she unexpectedly 

transitions from the nursing home to HCBS after 6 months, she will have $17,000 

remaining in the trust that will likely not be expended on her behalf within her remaining 

lifetime.  But, since her original intent was to fully spend the funds within her life 

expectancy, she will not be penalized due to an unanticipated change in circumstances.  

No transfer penalty would be applied.  

 

However, if it had been known at the time of the funding that the nursing home stay was 

indeed only temporary and not permanent, then the transition to HCBS could be foreseen, 

negating any claim that the intent was to make the transfer actuarially sound.  In that 

instance, a transfer penalty would be appropriate.  

 

Example 5:  A 65-year old man with a life expectancy of 17.81 years transfers $15,000 to a 

pooled trust with the stated intent to use the funds to travel out-of-state to visit his younger 

brother once a year.  The documented cost of the annual excursion is approximately 

$1,500.  It is anticipated the funds will be fully expended in 10 years.  After 3 years, his 

brother unexpectedly passes away.  He applies for long term care coverage at age 69 with 

$10,500 remaining in the trust account, which will likely never be expended within his 

lifetime.  Since the intent at the time of funding was to expend all the funds within his life 

expectancy, the transfer is considered actuarially sound.  He will not be penalized for the 

unanticipated change in circumstances.  No transfer penalty would be applied.  
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Example 6:  An 81-year old woman with a life expectancy of 9.04 years transfers $5,500 to 

a pooled trust.  Upon review, the worker finds that there is no stated intent for how the 

funds would be used, other than the joinder agreement stating these monies are excess 

resources.  As the funds were transferred to a pooled trust after she turned 65-years old, 

the entire $5,500 is considered an inappropriate transfer subject to a transfer of property 

penalty. 

 

Note: When multiple transfers to the trust occur after age 64, each transfer is evaluated separately 

based on the date of the transfer and how the funds are/were intended to be used.  This may 

result in some transfers being considered actuarially sound, or intended to be actuarially sound, 

while others are penalized as an inappropriate transfer.  When multiple transfers are to be 

penalized, see Medical KEESM 5724.3. 

 PROCESS 

The process for eligibility staff has not changed.  All trusts, including pooled disability payback 

trusts (i.e. ARCare Trust, Midwest Special Needs Trust, and Northview Developmental Disabilities 

Trust), along with all supporting documentation, shall continue to be sent to KDHE Eligibility Policy 

for review.  See Medical KEESM 5600.  KDHE Eligibility Policy will determine the availability of the 

trust as a resource and whether an inappropriate transfer has occurred.  If additional information is 

needed, eligibility staff may be directed to request the information from the applicant/recipient and 

forward to KDHE Eligibility Policy upon receipt for further review.  

QUESTIONS   

For questions or concerns related to this document, please contact the KDHE Medical Policy Staff at 
KDHE.MedicaidEligibilityPolicy@ks.gov. 
 

Erin Kelley    Senior Manager  

Amanda Corneliusen   Family Medical Program Manager  

Jessica Pearson   Elderly & Disabled Program Manager  

Sara Reese   Elderly & Disabled Program Manager  

Shawna Pilkington  Family Medical Program Manager       

 

 

Questions regarding any KEES issues are directed to the KEES Help Desk at KEES.HelpDesk@ks.gov. 
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T-4                                             LIFE EXPECTANCY TABLE                                          07-09 

                                                                FEMALES 

                          Life                                                         Life                                                         Life 

Age            Expectancy                        Age            Expectancy                        Age            Expectancy 

  0                    79.96                               40                  41.46                               80                    9.22 

  1                    79.45                               41                  40.52                               81                    8.65 

  2                    78.49                               42                  39.58                               82                    8.11 

  3                    77.51                               43                  38.65                               83                    7.59 

  4                    76.52                               44                  37.72                               84                    7.09 

  5                    75.54                               45                  36.80                               85                    6.62 

  6                    74.55                               46                  35.88                               86                    6.17 

  7                    73.56                               47                  34.96                               87                    5.74 

  8                    72.57                               48                  34.06                               88                    5.33 

  9                    71.58                               49                  33.15                               89                    4.96 

 10                   70.58                               50                  32.25                               90                    4.60 

 11                   69.59                               51                  31.35                               91                    4.28 

 12                   68.60                               52                  30.46                               92                    3.97 

 13                   67.61                               53                  29.57                               93                    3.70 

 14                   66.62                               54                  28.68                               94                    3.44 

 15                   65.64                               55                  27.81                               95                    3.22 

 16                   64.66                               56                  26.94                               96                    3.01 

 17                   63.68                               57                  26.07                               97                    2.83 

 18                   62.71                               58                  25.22                               98                    2.66 

 19                   61.74                               59                  24.37                               99                    2.50 

 20                   60.76                               60                  23.53                              100                   2.36 

 21                   59.79                               61                  22.71                              101                   2.22 

 22                   58.82                               62                  21.89                              102                   2.08 

 23                   57.84                               63                  21.08                              103                   1.95 

 24                   56.87                               64                  20.29                              104                   1.83 

 25                   55.90                               65                  19.50                              105                   1.71                                                                                                 

 26                   54.93                               66                  18.72                              106                   1.60 

 27                   53.96                               67                  17.95                              107                   1.49 

 28                   52.99                               68                  17.19                              108                   1.39 

 29                   52.02                               69                  16.45                              109                   1.29 

 30                   51.05                               70                  15.72                              110                   1.20 

 31                   50.08                               71                  15.01                              111                   1.11 

 32                   49.11                               72                  14.31                              112                   1.03 

 33                   48.14                               73                  13.62                              113                   0.95 

 34                   47.18                               74                  12.95                              114                   0.87 

 35                   46.22                               75                  12.29                              115                   0.80 

 36                   45.26                               76                  11.64                              116                   0.73 

 37                   44.30                               77                  11.01                              117                   0.67 

 38                   43.35                               78                  10.40                              118                   0.62 

 39                   42.40                               79                    9.80                              119                   0.57 



T-4                                             LIFE EXPECTANCY TABLE                                          07-09 

                                                                MALES 

                          Life                                                         Life                                                         Life 

Age            Expectancy                        Age            Expectancy                        Age            Expectancy 

  0                    74.83                               40                  37.28                               80                    7.62 

  1                    74.40                               41                  36.36                               81                    7.15 

  2                    73.43                               42                  35.46                               82                    6.70 

  3                    72.46                               43                  34.56                               83                    6.26 

  4                    71.47                               44                  33.67                               84                    5.84 

  5                    70.49                               45                  32.78                               85                    5.45 

  6                    69.50                               46                  31.90                               86                    5.08 

  7                    68.52                               47                  31.03                               87                    4.73 

  8                    67.53                               48                  30.17                               88                    4.40 

  9                    66.54                               49                  29.31                               89                    4.09 

 10                   65.55                               50                  28.46                               90                    3.80 

 11                   64.55                               51                  27.62                               91                    3.54 

 12                   63.56                               52                  26.79                               92                    3.29 

 13                   62.57                               53                  25.96                               93                    3.06 

 14                   61.59                               54                  25.14                               94                    2.86 

 15                   60.61                               55                  24.33                               95                    2.68 

 16                   59.65                               56                  23.52                               96                    2.52 

 17                   58.70                               57                  22.71                               97                    2.38 

 18                   57.75                               58                  21.92                               98                    2.25 

 19                   56.81                               59                  21.13                               99                    2.13 

 20                   55.88                               60                  20.36                              100                   2.02 

 21                   54.95                               61                  19.60                              101                   1.91 

 22                   54.02                               62                  18.85                              102                   1.81 

 23                   53.10                               63                  18.11                              103                   1.71 

 24                   52.17                               64                  17.38                              104                   1.61 

 25                   51.25                               65                  16.67                              105                   1.52                                                                                                 

 26                   50.32                               66                  15.96                              106                   1.43 

 27                   49.38                               67                  15.27                              107                   1.35 

 28                   48.45                               68                  14.59                              108                   1.26 

 29                   47.52                               69                  13.93                              109                   1.19 

 30                   46.58                               70                  13.27                              110                   1.11 

 31                   45.64                               71                  12.64                              111                   1.04 

 32                   44.70                               72                  12.01                              112                   0.97 

 33                   43.76                               73                  11.41                              113                   0.91 

 34                   42.83                               74                  10.81                              114                   0.84 

 35                   41.89                               75                  10.24                              115                   0.78 

 36                   40.96                               76                    9.68                              116                   0.72 

 37                   40.04                               77                    9.14                              117                   0.67 

 38                   39.11                               78                    8.62                              118                   0.62 

 39                   38.19                               79                    8.11                              119                   0.57 



DISTRICT COURT, CITY AND COUNTY OF DENVER, 
STATE OF COLORADO DATE Fh. .. ED: Julv il ?.OIR 1n-A'l PM 
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1437 Bannock St., Denver, CO 80202 

Plaintiff/ Aooellant. 

And 

Defendant/ Appellee, 
STATE DEPT. OF HEALTH CARE POLICY AND FIN. 
et. al. 

1'- Court Use Only 1'-

Case Number· 
Ctrm: 275 

ORDER ON JUDICIAL REVIEW 

THIS MATTER comes before the Court on Plaintiff's request for judicial review 
pursuant to C.R.S. § 24-4-106 of the Administrative Procedures Act. Plaintiff filed her 
opening brief January 21, 2016, Defendant filed its response February 25, 2016, and 
Plaintiff filed a reply brief March 17, 2016. The Court, having reviewed Plaintiff's 
Opening Brief ("Op. Br."), Defendant's Answer Brief ("Def. Ans"), the Reply Brief, the 
agency record, relevant legal authority, the court file, and being otherwise fully advised 
in the premises, HEREBY FINDS and ORDERS as follows: 

FACTUAL BACKGROUND 

This is an appeal of a Final Agency Decision whereby the Colorado State 
Department of Health Care Policy and Financing ("Department") imposed a penalty 
period upon Plaintiti 's receipt ofMedicaid long-term care ("LTC") 
benefits. 

Plaintiff is a disabled individual as defined in 42 U.S.C. § 1382c(a)(3). During 
treatment for  in 2005, Plaintiff's physician accidentally administered an 
overdose of morphine to her, resulting in her disabilities. Pl.'s Comp. at 1J 29. As a result 
of the overdose, she suffered anoxic encephalopathy, a brain injury, and was in a coma 
for a week. Id. This resulted in permanent physical disability and partial mental disability. 
Jd. at 1J 30. Plaintiff regained the ability to speak after a year, and has since regained 
partial use of her arms. Id. However, she cannot live independently and relies on nursing 
home care. Id. at 1J 34. 

In  2013, after Plaintiff turned 65, her former conservator executed a trust 
agreement with the Colorado Fund for People with Disabilities ("CFPD"), a Colorado 
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non-profit corporation recognized by the Internal Revenue Service as a tax-exempt public 
charity within the meaning of Section 50 I ( c )(3) of the Internal Revenue Code. CFPD 
serves as a trustee under the Fourth Amended Declaration of Trust of the Colorado Fund 
for People with Disabilities, Inc. ("Trust"), a pooled trust within the meaning of 42 
U.S.C. § 1396p(d)(4)(C). A pooled trust is a trust established and administered by a 
nonprofit organization. Each beneficiary has a separate sub-account, but the trust pools 
the accounts for investment and management purposes. !d. Plaintiffs conservator 
executed the Transfer Agreement for Beneficiaries Over the Age of 65 ("Transfer 
Agreement"). The conservator then issued two checks to the trust- for $15,000 and 
$14,384.57. At the time of the execution, Plaintiff was 65 years old. 

CFPD sent a caseworker to meet with Plaintiff and her Guardian to discuss 
Plaintiffs needs and desires. CFPD then funded Plaintiffs trust sub-account with the 
funds and prepared an Assessment and Plan dated July 18, 2013 ("Spending Plan'') 
tailored to Plaintiffs needs. The Spending Plan requires CFPD to provide ongoing case 
management for Plaintiff, and to manage the funds of the account, including 
bookkeeping. The Spending Plan sets forth "One Time Expenditures'' totaling $4,350, 
including a deposit fee of $300, a set-up fee of $250, an Assessment and Plan fee of 
$200, furniture of $800, conservatorship fees of $2000, and attorney fees of $800. 
OACR, at 74. 1 The Spending plan also lists estimated yearly "Ongoing Expenditures'' in 
the amount of $3,000, including a $40 monthly case management fee totaling $480/year, 
a $10 monthly bookkeeping fee totaling $120/year, dental care at $300/year, wheelchair 
maintenance or replacement at $500/year, accessible van lift maintenance and repairs at 
$1 ,000/year, and a $50 monthly charge for alternative therapy totaling $600/year. !d. At 
the time the Spending Plan was drafted, Plaintiffs life expectancy was 20.19 years. !d. 

On May 28, 2013, after having lived at the  nursing home 
since late 2005, Plaintiff applied for Medicaid long-term care ("LTC") benefits through 
the Arapahoe County Department of Human Services ("ACDHS''). In connection with 
the application, ACDHS sent the pooled trust documents to the Department for review 
and approval. The original Transfer Agreement was unsigned, so the Department's Trust 
Officer initially declined to approve the trust. On January 27, 2014, ACDHS re-submitted 
the request for Department review after receiving fully executed documents from 
Plaintiff. The following documents were provided to the Department: CFPD's Transfer 
Agreement and corresponding paperwork; paperwork designating CFPD as Plaintiffs 
representative payee for social security benefits; the "Declaration of Income Trust"; 
copies of the two checks made to fund the trust with CFPD; CFPD's Spending Plan, 
listing estimated expected trust expenditures to be made by the trust; and a letter from 
Plaintiffs conservator's attorney stating that the Spending Plan was being submitted in 
order to rebut the presumption of a transfer without fair consideration set forth in 
Colorado Medicaid regulations. ' 

1 References to the record certified by the Office of Administrative Courts will be referred to as "OACR" 
throughout this Order. References to page numbers will be to the Bates number(s) assigned to the particular 
page(s), which are four numerals less than the pagination listed on the record CD, due to the four-page 
Certificate of Record prepared by the OAC which precedes the actual Bates numbered record. 
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The Department, through its Trust Officer, determined that 
Plaintiff failed to rebut the presumption, stating as follows in her letter of February 14, 
2014: 

, was 65 years old at the time of the transfer. 
If an individual for whom a pooled trust is established is 65 
years of age or older, the transfer of assets into the pooled 
trust creates a rebuttable presumption that the assets were 
transferred without fair consideration. See 10 C.C.R. 2505-
10, Section 8.1 00.7 .E.6.c.ii. The elements required to rebut 
the presumption that a transfer was without fair 
consideration are listed at 10 C.C.R. 2505-10, Section 
8.100.7.0.6 and 7. The documentation submitted in this 
regard does not rebut the presumption that the funds were 
transferred to establish or maintain Medicaid eligibility. 
Therefore, a penalty period of ineligibility as set forth in 
the Department regulations would be applicable to Ms. 

's transfer of funds into the CFP the pooled 
trust. 

~,at 82 (emphasis original). After receiving s letter, the ACDHS 
imposed a 4.18-month penalty period of ineligibility. This period was calculated by 
dividing the amount of the transfer, $29,384.57, by the average monthly cost of 
institutional care for the region, $7,023. OACR, at 40. 

On July 10, 2014, Plaintiff appealed this decision in the Office of Administrative 
Courts. She argued that she did receive fair consideration for the transfer because the 
CFPD pooled trust ensured that "her needs, above and beyond what Medicaid will 
provide, will be met, funds will be used solely for [her] benefit, and [her] quality of life 
will be enhanced as a result." OACR, at 208. She also argued that CFPD's fiduciary 
duties to her obligate it to use the Funds for her henPfit rlnring her lifetime in the manner 
outlined in the Spending Plan. !d. Although '>letter of February 14, 2014 
had not so asserted, the Department maintained that the transfers were without fair 
consideration because the agreement only served "to deprive [Plaintiff] of control of her 
asset in exchange for an imposed duty to her to now pay various initial and continuing 
trust administration fees and a vague promise that at some point in the future she may -
but is not guaranteed- to receive items and services listed on her spending plan." Id., at 
98-99. The Department also argued that the Spending Plan was not contractual in nature, 
only listed estimated expenditures for the trust, and could be changed or modified at any 
time by CFPD. Id. 

The case was assigned to Administrative Law Judge _ _ ("ALJ Light"), 
who held a telephone hearing on January 13, 2015 at which she heard testimony from 

1 behalf of the Department; , on behalf of ACDHS; 
, Plaintiff's longtim"' ~~--~--:- .. and Guardian; i , Plaintiff's case 

manager with CFPD; and Executive Director ofCFPD. In her Initial 
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Decision issued February 10, 2015 ('"Initial Decision'"), ALJ Light first rejected the 
Department's argument, based upon a federal regulation which shefound did not apply, 2 

that Plaintiff had not received anything of value from CFPD at the time of transfer. She 
considered the Department's regulatory definitions of "'fair market value," "fair 
consideration,'' and "'valuable consideration,'' and concluded that "there is no legal 
requirement that Appellant receive all consideration for her $29,384.57 at the time of 
transfer. Rather, ... State Department rules merely define fair consideration as requiring 
an amount equal to or greater than the value of the transferred asset." Initial Decision, ,-r 
16, at 6; OACR at 221.- The ALJ made findings of fact and reached conclusions of law, 
which warrant lengthy citation: 

17. Appellant received value from CFPD is [sic] an amount at 
least equal to the value of her transferred asset. The Plan established that 
Appellant will receive approximately $3,000.00 per year in services from 
CFPD, and credible evidence was presented that to date CFPD has spent 
funds in accordance with the Plan by providing repairs to Appellant's 
wheelchair, paying for her dental care, health insurance, and beautician 
services. Moreover, the fact that Appellant's trust will be entirely spent 
down well within her actuarial lifetime, and that the Transfer Agreement, 
as well as CFPD's legal fiduciary duties, require that the trust assets be 
spent on her behalf, further provide credible evidence that Appellant 
received full and fair consideration in exchange for her transfer of 
$29,384.57. 

18. Moreover, the objective and credible evidence established 
that Appellant intended to dispose of her assets for fair consideration. 

credibly testified that the CFPD trust was set up to do things he 
"could not possibly do" to care for Appellant's many needs related to her 
disability. He wanted and needed all of the services CFPD would provide. 
Those services were the consideration for the transfer, and Appellant and 

wanted, needed, and intended to receive the full value of 
CFPD services in exchange for the transfer; in other words, fair 
consideration. 

19. The ALJ concludes Appellant intended to dispose of her 
assets for fair consideration, and in fact received fair consideration in the 
form of CFPD's services to her that are at least equal in value to her 
$29,384.57 transfer. The credible and persuasive evidence in the record 
does not support the Department's position that this was a transfer without 
fair consideration warranting a period of ineligibility. 

Initial Decision, at 6-7; OACR, at 221-222. 

The Department appealed to its Office of Appeals, which reversed the ALJ's 
Initial Decision in its Final Agency Decision issued on May 29, 2015 ("Final Agency 

2 20 C.F.R. §416.1246(b). 
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Decision"). The Department held that the ALl's conclusion was not supported by the 
regulations. Relying on the same regulatory definitions has had the ALJ, the Department 
concluded that ''[a]ll three ofthese definitions refer to the present value of assets 
transferred; there is no qualifying language such as 'the value to be received' or other 
references to receipt of future benefits." Final Agency Decision, at 3; OACR at 274 
(emphasis original). The Department concluded that the Spending Plan did not constitute 
''valuable consideration" equal to Plaintiffs transfer to the CFPD trust because there was 
no guarantee that all of the purchases would be executed at the estimated amounts, the 
terms of the trust indicate that CFPD could change the terms of the spending plan in its 
sole discretion, and there was no guarantee that Plaintiff ''will receive full value for her 
transfer if she dies before completion of the contracted terms.'' Id., at 3-4; OACR at 274-
275. The Department concluded that 

the applicable valuation date is when the assets are 
transferred by the Appellant, not when the Appellant 
receives the final dollar's benefit from the transfer. The 
evidence does not support that the Appellant received the 
full benefit of her transfer at the time of transfer to the 
pooled trust. The Appellant did not overcome the 
presumption that this was a transfer without fair 
consideration, and therefore an ineligibility period is 
appropriate. 

!d., at 4; OACR, at 275. 

On July 9, 2015, Plaintiff initiated this action for judicial review and a stay of 
agency action pursuant to C.R.S. § 24-4-106, and a claim that the Final Agency Decision 
is a denial of her rights under federal law and the U.S. Constitution. On September 24 
2015, the Department filed a Partial Motion to Dismiss Plaintiffs Fourth Claim for Relief 
for lack of subject matter jurisdiction pursuant to CRCP 12(b)(l), and Plaintiffs Fifth 
Claim for Relief, pursuant to CRCP 12(b)(5) for failure to state a claim upon which relief 

· can be granted. On September 21 2016, the court granted the Department's Partial 
Motion to Dismiss Plaintiffs Fourth Claim for Relief because she failed to meet her 
burden under Rule 12(b)(l) to prove the court's subject matter jurisdiction, and granted in 
part and denied in part the Department's Motion to Dismiss Plaintiffs Fifth Claim for 
Relief (granted with respect to the equal protection and due process claims and claim 
pertaining to 42 U.S.C. § 1396p(d)(4)(C), and denied with respect to claims pertaining to 
42 U.S.C. § 1396a(a)(l8), 1396p(c)(4), and 1396p(c)(2)(C)). Following that ruling, the 
court ordered the bifurcation of the APA claim from those under 42 U.S.C. § 1983, in an 
Order dated September 26,2016. 

Plaintiff requests that this Court set aside the Final Agency Decision and reverse 
the Department's imposition of the four month and six day penalty period, award Plaintiff 
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attorney's fees, costs, and interest, and grant such other relief as the court deems proper. 
The Department requests that the Court affirm the Final Agency Decision.3 

STANDARD OF REVIEW 

The Administrative Procedures Act sets forth the standard for judicial review of 
agency actions. As relevant here, C.R.S. § 24-4-106(7) states that ifthe court finds that 
the '"agency action is arbitrary and capricious, a denial of statutory right, ... not in accord 
with the procedures or procedural limitations of this article or as otherwise required by 
law, ... [or] unsupported by substantial evidence when the record is considered as a 
whole ... the court shall hold unlawful and set aside the agency action.'' In determining 
whether an administrative agency's decision is arbitrary and capricious, courts must 
''determine whether a reasonable person, considering all of the evidence in the record, 
would fairly and honestly be compelled to reach a different conclusion. If not, no abuse 
of discretion has occurred and the agency decision must be upheld." Ramseyer v. Colo. 
Dept. of Soc. Servs., 895 P .2d 1188, 1192 (Colo. App. 1995). If an agency's decision is 
supported by ''substantial evidence in the record,'' it must be upheld. State Board of Med. 
Examiners v. McCroskey, 880 P.2d 1I88, II96 (Colo. I994). 

"The findings of evidentiary fact, as distinguished from ultimate conclusions of 
fact, made by the administrative law judge ... shall not be set aside by the agency on 
review of the initial decision unless such findings of evidentiary fact are contrary to the 
weight of the evidence." C.R.S. §24-4-I 05(15)(b ). "Evidentiary facts are the historical 
facts underlying the controversy," while ultimate conclusions are ''conclusions oflaw or 
mixed questions of law and fact that are based on evidentiary facts and determine the 
rights and liabilities ofthe parties." Samaritan Institute v. Prince-Walker, 883 P.2d 3, 9 
(Colo. I994) (citing Federico v. Brannan Sand & Gravel Co., 788 P.2d 1268, I272 
(Colo. I990)); Nixon v. City and County of Denver, 343 P.3d I 05I, I 056 (Colo. App. 
20I4). Ultimate facts "as a general rule [are] framed in the language of the controlling 
statute or legal standard.'' Federico, 788 P.2d at I272. Evidentiary facts, by contrast, 
involve "a purely factual question to be determined from the evidence without reference 
to a legal standard." Samaritan Institute, 883 P.2d at 9. 

Hearing officers generally have the power to make findings regarding the 
credibility of witnesses, which are binding on appeal. Varsity Contractors & Home Ins. 
Co. v. Baca, 709 P.2d 55, 57 (Colo.App. I985) ("[r]esolution of the credibility of 
witnesses by the hearing officer is a question of evidentiary fact which is binding on 
review.") Nixon,supra, 343 P.3d at I057 (Colo. App. 2014)(" ... the Commission was 
required to defer to the Panel's findings of historical fact, including the finding that 
Nixon was credible, ... "). 

3 The ACDHS is also named as a Defendant, and joins the Department's Answer Brief. See County De f. 
Join. State Def.'s Ans. Brief. 
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ANALYSIS 

A. Medicaid, Long Term Care, and Countable Resources 

Medicaid is a cooperative federal/state program created by Title XIX of the Social 
Security Act. 42 U.S.C. § 1396. It is meant to assist people whose income and resources 
are not enough to meet the financial demands of necessary care and services. Stell v. 
Boulder County Dept. ofSoc. Serv., 92 P.3d 910, 912 (Colo. 2004). Federal and state law 
recognize that Medicaid is to be the payer of last resort. 42 U.S.C. § 1396k; C.R.S. § 
25.5-4-300.4. 

For those who qualify for LTC benefits, Medicaid pays for them to live in 
institutions, such as nursing homes. Frantz v. Lake, 2014 U.S. Dist. LEXIS 116916, 12-
13 (W.D. Okla. 2014). To qualify for LTC, an individual must be financially eligible and 
disabled within the meaning of 42 U.S.C. § 1382c(a)(3); I 0 C.C.R. 2505-10, 
§8.100.3.G(l)(d)-(e).4 Financial eligibility is based on countable income and resources.§ 
8.1 00.5.E. Qualifying individuals must have ''countable resources of $2,000 or less and 
must not have disposed of any assets for less than fair market value during the last five 
(5) years.'' Frantz, 2014 U.S. Dist. LEXIS 116916 at 12-13 (citing 42 USC§§ 
1396p( c)(l )(A)). 

Trusts are generally considered countable resources for purposes of Medicaid 
eligibility. 42 U.S.C. 1396p(d). However, in the Omnibus Budget Reconciliation Act of 
1993, Pub. L. 103-66 ("OBRA '93''), Congress exempted three types of trusts, known as 
special needs (or disability) trusts, income trusts, and pooled trusts, from those which 
must be counted as resources available to an applicant for purposes of Medicaid 
eligibility. 42 U.S.C. § 1396p(d)(4)(A)-(C). Colorado adopted these three types of trusts 
created under federal law in C.R.S. §§ 15-14-412.7- 412.9; § 8.100.7.E.6. 

Under both federal and state law, a pooled trust must be established and managed 
by a nonprofit association; separate sub-accounts must be maintained for each beneficiary 
of the trust, which are pooled for purposes of investment and management; and the sub
accounts must be established solely for the benefit of individuals who are disabled by a 
parent, grandparent, or legal guardian, or by the individual herself, or by a court. 42 
U.S.C. §1396p(d)(4)(C); C.R.S. §15-14-412.9. Pooled trusts are intended for individuals 
with small sums of money who can reduce overhead and expenses associated with the 
trust by pooling their assets. Lewis v. Alexander, 685 F.3d 325, 333 (3d. Cir. 2012). 
Under both federal and state law, and unlike special needs trusts and income trusts, 
pooled trusts are not required to repay the state for medical assistance received by the 
beneficiary from any amounts remaining in a sub-account upon the beneficiary's death 
except to the extent of any amounts that are not retained by the trust. 42 U.S.C. § 
1396p(d)(4)(C)(iii); C.R.S. § 15-14-412.9(2)(e). 

4 Department rules pertaining to Medicaid appear at 10 C.C.R. 2505-10, §8.100 et seq. Hereafter, citations 
in this Order will be only to the section numbers, excluding the antecedent cite to the Code of Colorado 
Regulations. 
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B. Transfer Rules 

Here, it is undisputed that Plaintiff is disabled for purposes of 42 U .S.C. § 
1382c(a)(3); that the CFPD trust is a valid pooled trust under both federal and state law; 
that Plaintiff is the sole lifetime beneficiary of the subaccount of the CFPD Trust created 
by her conservator; and that Plaintiff was not precluded by federal or state law from 
transferring assets into the CFPD pooled trust even though she was over the age of 65. 
The only issue in this case is whether her transfer of the $29,384.37 into the pooled trust 
properly gives rise to an eligibility penalty under the transfer rules, as the Department 
contends. It is settled law that the transfer rules apply independently of the eligibility 
rules. See, e.g., In Re: Pooled Advocate Trust, 813 N.W. 2d 130, 142 (S.D. 2012). 

OBRA '93 provided that, in order to satisfy the requirements of the federal 
Medicaid statute, "the State plan must provide that if an institutionalized individual ... 
disposes of assets for less than fair market value on or after" 60 months prior to applying 
for Medicaid, that individual will be ineligible for medical assistance for the number of 
months arrived at by dividing the value of the assets transferred by the average monthly 
cost to a private patient of nursing facility services in the state. Pub. L. 103-66, § 
13611(a)(l); 42 U.S.C. §§ 1396p(c)(l)(A), (c)(l)(B)(i), (c)(l)(E)(i)(I) and (II). In that 
same legislation, Congress also enacted or amended two exemptions from this rule. The 
first was for "assets [which] were transferred to a trust (including a [pooled] trust) 
established solely for the benefit of an individual under 65 years of age who is disabled." 
Pub. L. 103-66, §13611(a)(2); 42 U.S.C. § 1396p(c)(2)(B)(iv)(hereinafter, the ''under 65 
exemption") Second, Congress also provided that an individual shall not be ineligible for 
medical assistance to the extent that "a satisfactory showing is made to the State (in 
accordance with regulations promulgated by the Secretary) that (i) the individual 
intended to dispose of the assets either at fair market value, or for other valuable 
consideration ... '' 42 U.S.C. § 1396p(c)(2)(C)(hereinafter, the "fair market value 
exemption"). 

In Colorado, the Department chose to deal with the under 65 exemption in the 
federal Medicaid statute by promulgating a regulation which allows the matter to be 
litigated, as follows: 

If an institutionalized individual for whom a pooled trust is 
established is 65 years of age or older, the transfer of assets 
into the pooled trust creates a rebuttable presumption that 
the assets were transferred without fair consideration and 
shall be analyzed in accordance with the rules on transfers 
without fair consideration in this volume. 

§ 8.1 00.7.E.6.c.ii). With respect to the fair market value exemption in the federal 
Medicaid statute, the Department provided that"[ n ]o period of ineligibility shall be 
assessed in any of the following circumstances: a. Convincing and objective evidence is 
provided that the individual intended to dispose of the resources either at fair market 
value or for other fair consideration." §8.100.7.0.12. 
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The rules on transfers are set forth in §8.100.7.F, including the three definitions of 
''Fair market value,'' ''Fair consideration,'' and ''Valuable consideration'' upon which the 
ALJ and the Department each relied in their Initial Decision and Final Agency Action, 
respectively. ''Fair consideration'' is defined as ''the amount the individual receives in 
exchange for the asset that is transferred, which is equal to or greater than the value of the 
transferred asset." § 8.1 00.7 .F .I.e. "Fair market value" is defined as "the value of the 
asset if sold at the prevailing price at the time it was transferred." § 8.1 00.7.F.l.b. 
''Valuable consideration'' is defined as ''what an individual receives in exchange for his 
or her right or interest in an asset which has a tangible or intrinsic value to the individual 
that is equivalent to or greater than the value of the transferred asset." § 8.1 00.7.F.l.g. 

C. The Final Agency Action is Unsupported by Substantial Evidence 
when the Record is Considered as a Whole. 

Based on the evidence she heard at the hearing, ALJ Light concluded that Plaintiff 
had rebutted the presumption that Plaintiffs transfer of assets into the CFPD pooled trust 
was without fair consideration. In reaching that conclusion, the ALJ examined the 
Spending Plan, noting that it established that Plaintiff would receive approximately 
$3,000 per year in services, and that "credible evidence was presented that to date CFPD 
has spent funds in accordance with the Plan by providing repairs to [Plaintiff's] 
wheelchair, paying for her dental care, health insurance, and beautician services.'' Initial 
Decision, at 7; OACR, at 222. She also found that the fact that the trust would be spent 
down well within Plaintiff's actuarial lifetime, and the fact that the Transfer Agreement, 
as well as CFPD's fiduciary duties require that the trust assets be spent on Plaintiff's 
behalf provided further credible evidence that she had received full and fair consideration 
for the transferred funds. Id. She also found that the evidence established that Plaintiff 
intended to dispose of the assets for fair consideration, based upon the testimony of her 
friend and guardian, l , who testified that the trust had been set up to do things 
he "could not possibly do'' to care for Plaintiffs disability-related needs. She concluded as 
follows: 

Those services were the consideration for the transfer, and 
[Plaintiff] and 1 wanted, needed, and intended to 
receive, the full value of CFPD services in exchange for the 
transfer; in other words, fair consideration. 

Thus, ALJ Light concluded, on the basis of convincing and objective evidence, that 
Plaintiff intended to dispose ofthe assets for fair consideration.§ 8.100.7.0.12. 

While the difference between "evidentiary facts" and "ultimate conclusions of fact'' 
is not always clear, Lawley v. Dept. of Higher Educ., 36 P.3d 1239, 1245 (Colo. 2001), that 
distinction is not particularly illusive in this case. The regulatory definition of "fair 
consideration'' is a fact-intensive one, requiring an analysis of the value which a trust 
beneficiary received in exchange for transferring her assets. Indeed, the scope of the hearing 
before ALI Light was for the sole purpose of determining whether Plaintiff could rebut the 
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presumption of no fair consideration which the regulation creates when an institutionalized 
Medicaid beneficiary over the age of 65 transfers assets into a pooled trust. § 
8.1 00.7.E.6.c.ii). By definition, a rebuttable presumption contemplates an opportunity to 
offer factual evidence to rebut a factual conclusion that otherwise would stand. 

y, McCormick's Handbook of the Law of Evidence, at 804 (2d ed., 1972)(''a rebuttable 
presumption [is when] the party against whom the presumption operates can always 
introduce proof in contradiction.") As our supreme court has held, a rebuttable presumption 
has a limited purpose: 

A rebuttable presumption (1) shifts the burden of going 
forward to the party against whom it is raised, and (2) if 
that burden is not met, establishes the presumed facts as a 
matter of law. However, ifthe burden is met, the 
presumption does not continue in the case. Nonetheless, a 
permissible inference of the presumed fact remains. 

Krueger v. Ary, 205 P .3d 1150, 1154 (Colo. 2009). 

Here, not only was the evidence summarized by ALJ Light sufficient to rebut the 
presumption that Plaintiff had deposited her assets into the CFPD trust without fair 
consideration, there was virtually no evidence offered in opposition to it. At the hearing, 
Defendant called onl) .he trust officer of HCPF. ·testified, in 
entirely conclusory terms, that the documents that had been submitted to her on Plaintiff's 
behalf did not rebut the presumption because they ''did not provide a value equal to or 
greater than the amount that's been transferred in as a final transfer." Tr. at 36. She recited 
no factual reasons for that conclusion. Just as she had failed to do in her letter of February 
14, 2014, at the hearint. r provided no specific factual analysis as to why the 
Spending Plan did not amount to fair consideration. She acknowledged that she has reached 
the same conclusion with respect to each case involving a transfer to a pooled trust by a 
disabled person over the age of 65 which she has examined. Tr. at 41. 

The court concludes that the ALJ' s finding that the presumption of no fair 
consideration had been rebutted, and ultimately that Plaintiff's transfer into the CFPD trust 
was for fair consideration, were findings of evidentiary fact, and therefore may not be set 
aside unless they are contrary to the weight of evidence. C.R.S. § 24-4-1 05(15)(b ). Not only 
is ALJ Light's finding that the transfer was made for fair consideration not contrary to the 
weight of the evidence, there is virtually no evidence contradicting it. Cf, In Re: Pooled 
Advocate Trust, 813 N.W.2d 130, 147 (S.D. 2012)(Medicaid beneficiaries identified no 
items or services purchased for them by the trust). Thus, even if the Department's contrary 
conclusion in the Final Agency Decision is characterized as a conclusion of ultimate fact, it 
is not supported by any evidence in the record, let alone substantial evidence. Therefore, it 
cannot stand. 
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D. The Department's interpretation of "fair consideration" as requiring 
a present, full, and immediate exchange of value is arbitrary and 
capricious. 

1. The regulation's use of the present tense is not dispositive. 

In its Final Agency Decision, the Department interpreted the regulatory definition 
of fair consideration as requiring a full and immediate exchange of value at the time of 
the transfer, a present consideration and not a promise for a future benefit. Final Agency 
Decision, at 4; OACR, at 274-275. The Department interpreted the present-tense 
phraseology ofthe regulation's definition of"fair consideration," as well as that of"Fair 
market value" and ''Valuable consideration," to require a full and immediate exchange of 
value to rebut the presumption against fair consideration. Id., at 3. Specifically, the 
Department found dispositive the regulation's use of the words "receives" and "is" in the 
definition of fair consideration:'' ... amount the individual receives in exchange for the 
asset that is transferred, which is equal to or greater than the value of the transferred 
asset." !d., quoting§ 8.100.7.F.l.c [Department's emphasis]. 

An agency's interpretation of the law is subject to de novo review. Woods v. City 
& County of Denver, 122 P .3d 1050, 1053 (Colo. App. 205)( citing United Airlines, Inc v. 
Indus. Claims Appeals Office, 993 P.2d 1152 (Colo. 2000). Here, the Department 
assigned dispositive significance to the present tense of the regulation's language, an 
interpretation which the legislature has specifically forbidden. C.R.S. § 2-4-104 (in 
interpreting statutes, "[ w ]ords in the present tense include the future tense."). Courts have 
relied upon this rule to interpret statutory language to accomplish its purpose. See, e.g., 
People in Interest ofD.L.R. v. Dist. Ct., 638 P.2d 39,42 (Colo. 1981)(statutory definition 
of neglected or dependent child as one "[ w ]ho lacks proper parental care'' interpreted to 
read "lacks or will lack proper parental care.''). This rule of statutory construction has 
been applied not only to statutes, but also to ballot measures, including citizen-initiated 
measures. Tabor Foundation v. Regional Transp. Dist., 417 P.3d 850, 860 (Colo. App. 
2016); Huber v. Colo. Mining Ass'n, 264 P.3d 884, 889 (Colo. 2011). The appellate 
courts "construe an administrative regulation or rule using rules of statutory 
interpretation." Schlapp v. Colorado Dept. of Health Care Pol.& Fin., 284 P.3d 177, 180 
(Colo. App. 2012)(citing Regular Route Common Carrier Conference v. Pub. Uti!. 
Comm 'n, 761 P.2d 737, 745 (Colo. 1988). 

Interpreting the regulatory definition of "fair consideration" in accordance with 
C.R.S. § 2-4-104 would seem particularly appropriate given that it is a regulation 
regarding pooled trusts. By definition, trusts exist to provide for future care and support 
of beneficiaries, often many years or even decades into the future. To interpret§ 8.100.7. 
F .I.e to require immediate, one-to-one correspondence of value as between the assets 
transferred and the benefit derived would effectively mean that no pooled trust could ever 
overcome the presumption, no matter how structured or "frontloaded" the benefits. This, 
in tum, would render the rebuttable presumption created by § 8.1 00.6.c.ii) virtually 
meaningless, because no amount of evidence could ever overcome the presumption. Such 
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a result is impermissible as a matter of statutory interpretation. Pierson v. Black Canyon 
Aggregates, Inc., 48 P.3d 1215, 1220 (Colo. 2002)(''it is our duty to avoid interpretations 
that either render language of a statute meaningless or absurd, AviComm, Inc. v. Colo. 
Pub. Uti!. Comm'n, 955 P.2d 1023, 1031 (Colo. 1998) ... "). 

While an agency is normally "entitled to deference in the interpretation and 
application of its own rules,'' Ricci v. Davis, 627 P .2d 1111, 1118 (Colo. 1981 ), this rule 
is inapplicable when the interpretation of a statute by those charged with its 
administration has not been uniform. Colorado Common Cause v. Meyer, 758 P.2d 153, 
159 (Colo. 1988). Here, the evidence at the hearing indicated that, and the Department 
concedes that, it formerly construed the law and agency rules as allowing the 
presumption against fair consideration to be rebutted with evidence similar to Plaintiff's, 
i.e., by an ''actuarially sound" spending plan , whereas the Department currently does not. 
These are two opposing interpretations by the same agency. Therefore, the court need not 
defer to the current Department's statutory interpretation. 

In summary, the Department's conclusion that a transfer into a pooled trust must 
have a full and immediate exchange of value is not compelled by the language of the 
regulation's definition of"fair consideration." 

2. The regulation's treatment of promissory notes and annuities 
is inapposite 

The Department also relied upon the fact that the Medicaid regulations 
specifically address two other forms of asset which contemplate a future benefit to a 
Medicaid applicant, those being promissory notes and annuities, but do not similarly 
address pooled trust "spending plans," to determine that "it cannot be concluded that an 
alternate valuation date was intended.'' Final Agency Decision, at 3; OACR, at 274. 
While this argument seems to be a variant of the principle of statutory interpretation 
expresio unius est exclusio alterius, candidly the court does not understand it. The 
Department elaborates in its Answer Brief by pointing out that, in the case of promissory 
notes, it is only where there is no ability to cancel the balance due upon the death of the 
lender that they will not be counted as a resource and considered to be a transfer without 
fair consideration, § 8.1 00.5.M.3.0, and, in the case of annuities, in order to be eligible 
for Medicaid LTC and to avoid transfer penalties, an annuitant must name the 
Department as the remainder beneficiary of any irrevocable annuity. § 8.1 00. 7.I.5.b. Def. 
Ans. at 21-22. The Department argues that these provisions essentially guarantee that the 
Medicaid applicant will always receive full value for their transfer, even if they die 
before the payments on the promissory note or installments on the annuity terminate. !d. 
The Department concludes that "annuities ensure that full consideration is exchanged 
because any remainder is used to reimburse the State for something of value that was 
provided to the individual- that individual's medical claims." !d., at 22. 

This argument simply overlooks the unique characteristic of pooled trusts under 
both federal and state law - and one which distinguishes them from special needs trusts 
and income trusts - which is that they are not required to reimburse the state for the 
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medical assistance received by the beneficiary out of any remaining balance in her sub
account upon her death. 42 U.S.C. §1396p(d)(4)(C)(iv); C.R.S. 15-14-412.9(2)(e). Cf, 42 
U.S.C. § 1396p(d)(4)(A); C.R.S. §15-14-412.8(2)(b); 42 U.S.C. § 1396p(d)(4)(B); C.R.S. 
§ 15-14-412.7(3)(e). 5 Therefore, to the extent that a balance remains in the beneficiary's 
subaccount upon their death, which the trust decides to retain and therefore neither it nor 
her estate owes it to the state, it is difficult for this court to understand how the 
beneficiary has not received fair consideration for her deposits into a pooled trust. 

3. CMS' non-binding internal advice is not consistent with 
Colorado law regarding trusts. 

Although acknowledging that they are not binding on this court, the Department 
urges the court to find that the Final Agency Decision is consistent with the interpretation 
of the transfer rules advanced by the federal Department of Health and Human Services, 
Centers for Medicare and Medicaid Services (''CMS") in a series of memoranda. 
Apparently for a number of years following its enactment in OBRA '93, many states did 
not enforce the under 65 exemption from the transfer rules with respect to pooled trusts. 
However, starting in 2008, various regional offices of the CMS issued memoranda which 
provided as follows: 

Although a pooled trust may be established for 
beneficiaries of any age, funds placed in the pooled trust 
established for an individual age 65 or older may be subject 
to penalty as a transfer of assets for less than fair market 
value. When a person places funds in the trust, the person 
gives up ownership ofthose funds. Since the individual 
generally does not receive anything of comparable value in 
return, placing funds in trust is usually a transfer for less 
than fair market value. 

Exhibit A, Def. Ans., Memorandum of May 12,2008 from l tl to All 
Medicaid State Agencies (emphasis supplied). See, In Re: Pooled Advocate Trust, supra, 
813 N. W. 2d at 143-146. Shortly after· - - · -.1emoranda, the Associate 
Regional Administrator for Region VI11, WhiCh mcludes Colorado, duplicated the advice 
contained in Mr. McGreal's Memoranda, and added that "[i]f States are allowing 
individuals age 65 or older to establish pooled trusts without applying the transfer of 
assets provisions they are not in compliance with the statute." Exhibit B, Def. Ans., 
Letter of February 20, 2009 from Richard CAllen, Associate Regional Administrator, to 
Dr. Sanddeep Wadhwa, Medical Director, Colorado Department of Health Care Policy & 
Financing. 

Similarly, in its State Medicaid Manual, which is binding upon the states, CMS 
provides as follows regarding the under 65 exemption: 

5 In fact, a state's attempt to require repayment from a pooled trust has been held to be preempted by the 
Medicaid statute. Lewis v. Alexander, 685 F.3d 325,348 (3d Cir. 2012)(Pa.law). 
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Establishing an account in [a pooled trust] may or may not 
constitute a transfer of assets for less than fair market 
value. For example, the transfer provisions exempt from a 
penalty trusts established solely for disabled individuals 
who are under age 65 or for an individual's disabled child. 
As a result, a special needs trust established for the disabled 
individual who is age 66 could be subject to a transfer 
penalty. 

State Medicaid Manual, § 3259.7.8 (emphasis supplied). While such pronouncements of 
the CMS certainly '"warrant[] respectful consideration' due to the complexity of the 
statute and the considerable expertise of the administering agency,'' Cmty. Health Ctr. v. 
Wilson-Coker, 31 F.3d 132, 138 (2d. Cir. 2002)(citing Wisconsin Dept. of Health & 
Family Services v. Blumer, 534 U.S. 473 (2002)),6 the court notes that the CMS merely 
observes that the transfer of assets into a pooled trust "may" be subject to a transfer 
penalty, and "may or may not constitute a transfer of assets for less than market value.'' 
In neither memoranda does CMS state unequivocally that in its judgment a transfer by a 
beneficiary over the age of 65 into a pooled trust is invariably subject to a transfer 
penalty. See, Courts emphasis of quoted passages, supra. As noted, the Department 
apparently recognized that the particular facts of a case could lead to different 
conclusions regarding whether the particular transfer was or was not for fair 
consideration, and therefore created the rebuttable presumption mechanism to be applied 
in the context of an adversarial hearing, such as the one conducted before ALJ Light. 

With respect to the soundness of CMS' s analysis based upon the nature of trusts, 
the court must instead rely upon the Colorado law of trusts. "State law obviously plays a 
role in determining ownership, property rights, and similar matters.'' Lewis v. Alexander, 
685 F.3d 325, 344 (3d Cir. 2012). "There is no reason to believe [Congress] abrogated 
States' general laws of trusts or their inherent powers under those laws ... Congress did 
not pass a federal body of trust law, estate law, or property laws when enacting Medicaid. 
It relied and continues to rely on state laws governing such issues." !d. at 347. Under 
Colorado law, the creation of a trust separates legal and equitable title to property. In re 
Estate of McCreath, 240 P.3d 413,421-22 (Colo. App. 2009). "A 'trust' is the right, 
enforceable solely in equity, to the beneficial enjoyment of property, the legal title of 
which is vested in another." Bowes v. Cannon, 50 Colo. 262, 266 (1911). Thus, upon 
deposit of her assets into the pooled trust, Plaintiff not only obtained the value of the 
Spending Plan, but also retained her equitable title in the assets. Thus, it would be 
contrary to the Colorado law of trusts for the court to conclude, as the CMS memoranda 
assert, that a person who places funds in a pooled trust "gives up ownership of those 
funds,'' and "does not receive anything of comparable value in return.'' 

6 However, a legal interpretation set forth in an opinion letter, policy statement, agency manual, or 
enforcement guideline is only entitled to "some deference." Christensen v. Harris County, 529 US 576, 587 
(2000). These materials are not entitled to the same deference as regulations because they "lack the force of 
law" and have not been "subject to the rigors of the Administrative Procedure Act, including public notice 
and comment," and are therefore only "entitled to 'some deference."' !d. at 587. 
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E. The Spending Plan, combined with the CFPD's fiduciary duties, 
constitutes fair consideration for purposes of rebutting the 
presumption. 

The Department argues that to constitute fair consideration and overcome the 
presumption, a pooled trust agreement must be completely binding on the trustee, and 
cannot allow for any modification. Def. Ans. at 26. It argues that Plaintiff has "neither a 
legal entitlement to receiving the items listed on her Spending Plan, nor does CFPD have 
any real legal obligation to provide them as listed therein.'' !d. at 28. In its Final Agency 
Decision, the Department noted that CFPD has a fiduciary obligation to act in the best 
interest of Plaintiff, but held that the "flexible language" in the Spending Plan does not 
guarantee the purchases will be executed at the estimated amounts. OACR, at 274-75. 

CFPD is bound by terms of the Master Trust Document, and the Spending Plan 
tailored to Plaintiff. The Master Trust Document reads, "This Declaration of Trust shall 
be irrevocable." Master Trust Document, Art. X, at 5. The pooled trust contains 
spendthrift provisions, preventing both voluntary and involuntary transfers of the assets 
by the beneficiaries. !d., Art. III, ,-r 4 at 3. Finally, the trust is discretionary: "Trustee shall 
pay or apply for the benefit of each Beneficiary .... as the Trustee, in its sole discretion, 
may from time to time deem necessary or advisable for the satisfaction of that 
Beneficiary's supplemental needs, if any,'' Id., Art. III, ,-r 2 at 2; ''The Trustee shall have 
full power and authority, in its absolute discretion, without recourse to any court of any 
notice whatsoever, to do all acts and things necessary to accomplish the purposes of this 
Trust," Id., Art. VI, ,-r 4 at 4; "The Trustee, in its sole discretion, may make any payment 
under the Trust (a) directly to the Beneficiary, (b) in any form allowed by law, (c) to any 
person deemed suitable by Trustee, or (d) by direct payment of a Beneficiary's 
expenses.'' Id., Art. VI, ,-r 5 at 4. The Spending Plan incorporates these terms, and sets out 
in detail how Plaintiff's assets will be spent for her sole benefit. 

The court finds that because of the legal duties and responsibilities imposed by 
law on trustees, the Spending Plan and Master Trust Documents are sufficiently binding 
to constitute fair consideration for purposes of pooled trusts funded by individuals age 65 
or older. The Spending Plan does not allow for arbitrary and meaningless spending by 
CFPD. Discretion to alter spending is limited to ''changes in circumstance" stemming 
from a ''reasonable medical need or financial necessity." The trustee's fiduciary duty to 
the beneficiary is not limited to only acting in the best interest of Plaintiff, but "to act 
reasonably and equitably with due regard for his obligations and responsibilities toward 
the interests of beneficiaries and creditors, the estate or trust involved, and the purposes 
thereof and with due regard for the manner in which men of prudence, discretion, and 
intelligence would act in the management ofthe property of another." C.R.S. 15-1-
804(1 ). Even trustees with sole and unfettered discretion cannot act abusively or 
recklessly. Rippey v. Denver US. Nat'! Bank, 273 F.Supp. at 736. CFPD is bound to the 
parameters of the Spending Plan, even with sole discretion under the Master Trust 
Document. 
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The Department is troubled by CFPD's actions in deviating from the Spending 
Plan, both in that the estimated expenditures were not accurate or followed, and that it 
made extra expenditures not listed in the Plan. Def.'s Ans. at 29. However, there was no 
evidence presented at the hearing that any of the expenditures that CFPD made were not 
for Plaintiffs benefit. Certainly, if CFPD abuses its power as trustee of a discretionary 
trust, the remedy lies in Plaintiff suing to enforce the trust document, not with the 
Department withholding Medicaid LTC benefits. While a trustee may, at some point in 
the indefinite future, abuse its power, that does not mean that the beneficiary did not get 
the benefit of his or her bargain when originally setting up the trust and funding it. 
Because trustees are bound by duties and loyalties to their beneficiaries, even for 
discretionary trusts, the court finds that the Spending Plan constitutes "fair 
consideration.'' 

F. The Department improperly created a rule outside of the rulemaking 
process by interpreting "fair consideration" as requiring an 
immediate exchange of value. 

Finally, Plaintiff contends that the Department's interpretation of "fair 
consideration" to require an immediate exchange of full value amounts to an unpublished 
rule, which the APA prohibits an agency from relying upon. C.R.S. § 24-4-1 03(1 0). Op. 
Br., at 25-26. The Department acknowledges that it used to accept spending plans like 
CFPD's with Plaintiff to rebut the presumption against transfers without fair 
consideration, but "upon receiving guidance from CMS and seeking legal counsel on the 
issue, the Department is more strictly enforcing the already-existing requirement in order 
to be consistent with the governing federal and state statutes and regulations." Def. Ans., 
at 40-41. 

"Rule" is defined in the AP A as "the whole or any part of every agency statement 
of general applicability and future effect implementing, interpreting, or declaring law or 
policy or setting forth the procedure or practice requirements of any agency." C.R.S. § 
24-4-1 02(15). "In contrast to a rule, a general statement of policy does not establish a 
'binding norm' nor does it finally determine the issues or rights to which it is addressed." 
Meyer v. Colo. Dept. ofSocial Services, 758 P.2d 192, 195 (Colo. App. 1988)(citing 2 K. 
Davis, Administrative Law Treatise 7.5 (2d ed. 1979)). A state agency may reinterpret a 
rule to comply with federal law without engaging in formal notice and comment 
rulemaking. Schlapp v. Colo. Dep 't of Health Care Policy and Financing, 284 P.3d 177, 
185 (Colo. App. 2012). The purpose ofthis allowance is to prevent agencies from being 
bound to incorrect misinterpretations of their rules.ld. 

Here, the Department formerly allowed evidence similar to Plaintiffs, like 
CFPD's Spending Plan, to rebut the presumption that a transfer was made without "fair 
consideration." CFPB's Executive Director testified at the hearing that actuarilly-sound 
spending plans were routinely approved by Ms. Gardner's predecessor as the 
Department's trust officer. Tr. at 80-81. By contrast, Ms. Gardner acknowledged that 
she has found "that there is a transfer without fair consideration" on each such spending 
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plan submitted to her. Tr. at 40. While ALJ Light found that Plaintiff's Spending Plan, 
augmented by the testimony of 1 demonstrated that the transfer had been for 
·'fair consideration," that result was reversed in the Department's Final Agency Decision 
on the grounds that Plaintiff had not received full and immediate and present 
consideration for her transfer. The Department argues that under Schlapp, it merely 
reinterpreted "fair consideration'' to better align with federal law, and thus did not need to 
engage in formal notice and comment rulemaking to correct the previous 
misinterpretation. Def.'s Ans. at 39-40. 

However, this case is readily distinguishable from Schlapp, which dealt with the 
medical need requirement, a "fundamental requirement of both federal and state enabling 
statutes.'' Schlapp v. Colo. Dep 't of Health Care Policy and Financing, 284 P.3d at 184. 
In Schlapp, the Department began enforcing the medical need requirement more 
consistently with the governing federal and state statutes based on the fact that it was 
expressly set forth in federal and state law. Here, by contrast, the full and immediate 
exchange of value requirement set forth by the Department in its Final Agency Decision 
is nowhere reflected in federal or state statutes or regulations. Indeed, its genesis is more 
accurately characterized as a lack of federal or state statutory guidance. The federal under 
65 exemption to the transfer rules provides the states with virtually no guidance as to 
what is to occur when a pooled trust beneficiary over the age of 65 transfers assets into 
the trust. 42 U.S.C. § 1396p(c)(2)(B)(iv). Colorado's regulatory solution to this gap in 
the federal statute was to create a rebuttable presumption that the transfer had been 
without fair consideration, §8.1 00.7 .E.6.c.ii), which clearly was intended to leave the 
matter to a fact-specific resolution in each case. 

The Department contends that its change in approach to spending plans generated 
by pooled trusts was based on "guidance from CMS,'' Def. Ans., at 40. However, to the 
extent that such guidance consisted of the memoranda quoted supra, those memoranda 
contain no specific directive, and in fact seem to contemplate that, depending upon the 
facts of particular case, a transfer "may or may not" result in an eligibility penalty. In this 
respect, Colorado's procedure of allowing an adversary hearing at which the pooled trust 
beneficiary is allowed to present evidence to rebut the regulatory presumption that the 
transfer was without fair consideration, would seem to be in compliance with CMS's 
guidance. Further, the fact that the Department used to routinely accept spending plans 
as adequate to rebut the presumption that a transfer had been without fair consideration, 
but has never done so during]\ s tenure, strongly suggests that, in fact, the 
Department is simply applying a new and unpublished rule, not in accord with the 
procedures of the APA, and in violation of it. C.R.S. 24-4-1 03(1 0). See, e.g., Jefferson 
Cnty. School Dist. R-1 v. Division of Labor in the Dept. of Labor and Employment, 791 
P.2d 1217, 1219 (Colo. App. 1990). 

CONCLUSION 

For all the foregoing reasons, the court concludes that the Department's Final 
Agency Decision is unsupported by substantial evidence when the record is considered as 
a whole, arbitrary and capricious, and not in accord with the procedures or procedural 
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limitations ofthe APA, within the meaning ofC.R.S. § 24-4-106(7). Accordingly, the 
Final Agency Decision of May 29, 2015, including the period of Plaintiffs ineligibility 
for Medicaid LTC benefits, is HEREBY HELD UNLAWFUL AND SET ASIDE. The 
court is without authority to award costs against the State, as Plaintiff requests. C.R.C.P. 
54( d); Lucero v. Charnes, 607 P .2d 405 (Colo. App. 1980). 

In its Order Re: State Defendants' Partial Motion to Dismiss, dated September 21, 
2016, the court dismissed the Plaintiffs Fourth Claim for Relief for a declaratory 
judgment, and all of Plaintiffs Fifth Claim for Relief based upon 42 U.S.C. §1983 except 
for Plaintiffs claims pertaining to 42 U.S.C. §§ 1396a(a)(l8), 1396p(c)(4), and 
1396p( c )(2)(C) to the extent that she seeks injunctive relief and not damages. In an order 
dated September 26, 2016, the court stayed those remaining § 1983 claims pending this 
resolution of the APA claims. Accordingly, the court ORDERS that, within 10 days of 
the date ofthis order, the parties shall submit a joint Proposed Case Management Order 
pertaining to the resolution of the remaining claims, including any request for 
certification under C.R.C.P. 54(b). Unless and until a case management order is entered, 
the stay pertaining to Plaintiffs remaining§ 1983 claim shall remain in place. 

DATED this 31st day of July, 2018. 

BY THE COURT: 

Ross B.H. Buchanan 
Denver District Court Judge 

18 



1 of 2

HOUSE DOCKET, NO. 5342        FILED ON: 8/10/2022

HOUSE  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  No. 5188

The Commonwealth of Massachusetts
_________________

OFFICE OF THE GOVERNOR

COMMONWEALTH OF MASSACHUSETTS
STATE HOUSE · BOSTON, MA 02133

(617) 725-4000

CHARLES D. BAKER
GOVERNOR

KARYN POLITO
LIEUTENANT GOVERNOR

August 10, 2022

To the Honorable Senate and House of Representatives,

Pursuant to Part the Second, Chapter I, Section I, Article II of the Constitution of the 
Commonwealth of Massachusetts, I am returning to you unsigned House Bill No. 4792, “An Act 
to Preserve Special Needs Trusts for Disabled Seniors.”

This bill proposes to amend MassHealth’s enabling statute to require MassHealth to treat 
a transfer of assets into a special needs trust by an individual over age 65 as a permissible 
transfer for fair market value, with the result that trust assets would not be countable for 
determining Medicaid eligibility. 

I recognize the importance of special needs trusts as an important tool to support the 
needs of individuals with disabilities.  Under State and Federal law, all assets placed in a special 
needs trust at least 5 years before a disabled individual turns 65 are noncountable for Medicaid 
eligibility purposes and available to them for their entire lives, without limitation.  Outside of 
this carefully defined circumstance, however, Federal Medicaid law prohibits the use of special 
needs trusts as a way to avoid Medicaid eligibility rules that otherwise apply to all individuals 
age 65 and older.

This bill is designed to create an exception to those eligibility rules, and as such it 
violates existing Federal Medicaid law as interpreted by the United States Court of Appeals for 
the First Circuit and explicit written guidance from the Center for Medicare and Medicaid 
Services (CMS).  The Commonwealth’s MassHealth program would be out of compliance with 
Federal law if this bill were to be enacted, putting Federal financial participation (FFP) at risk.
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For these reasons, I am returning House Bill No. 4792 unsigned.

Respectfully submitted,

Charles D. Baker,
Governor



August 29, 2022 

Hon. Karen Spilka, Senate President    Hon. Ronald Mariano, House Speaker 

Massachusetts State House  Massachusetts State House 
24 Beacon Street, Room 332   24 Beacon Street, Room 336 

Boston, MA, 02133  Boston, MA, 02133 

Re:  Response to Veto of H.4792, Concerning Pooled Trusts 

Dear President Spilka and Speaker Mariano :

We thank you and the Legislature sincerely for passing H.4792, An Act to preserve special 

needs trusts for disabled seniors this Session, with special thanks to the bill’s sponsors, House 

Speaker Pro Tempore Kate Hogan and Sen. Patricia Jehlen, for their tireless leadership in this 

matter.  The bill would have clarified that under existing law, in certain circumstances seniors 

aged 65 and older have the right to establish a pooled special needs trust when applying for 

MassHealth benefits.   As you know,  Governor Baker vetoed the bill.   

Speaker PT Hogan and Sen. Jehlen have indicated that they will reintroduce the bill in 

2023.  In the meantime, we hope to keep you as informed as possible about the issue.  We 

believe that we need to remain vigilant.  We are deeply concerned about whether the 

Executive Office of Health and Human Services would act with limited notice to impose an age 

limit by regulation before the next Legislative Session.  It is for this reason that we humbly 

request that, should the legislature return for a full formal session before the end of the 

2021‐2022 legislative session, you override the Governor’s veto of this critical legislation.  

1. Fair Market Value

From a non‐legal perspective, pooled trusts are valuable because of what they do.

Research shows that pooled trusts contribute directly to widely‐accepted measures of well‐

being for seniors,1  They allow professional companions to be paid, dentures and hearing aids 

to be replaced, wheelchair vans to be purchased and maintained, phones and TVs to be made 

available to the individual, along with clothing, magazine subscriptions, and hundreds of other 

essential personal needs that MassHealth and SSI do not cover.  The dignity of our disabled 

citizens is protected by allowing them to hold their own funds in trust for their supplemental 

needs. 

1   See Brierley‐Bowers, P., Special Need Pooled Trust Disbursements and the Well‐being of Nursing Facility 
Residents Receiving Medicaid Benefits, 34:3 J. of Aging & Social Policy, 438‐454 (online, 17 May, 2021)  
(doi.org/10.1080/08959420.2021.1926208).  
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A pooled trust is also a fair market value transaction in a technical, legal sense, for a 

person aged 65 or older.  A pooled trust is always a “payback” trust, which returns at least 80% 

— and in many cases 95% — of the account to the Medicaid program when the beneficiary 

dies.  The state thus provides Medicaid benefits, not for free, but on a key condition: that at 

death it receives almost the entire value of the trust account to pay for services Medicaid 

provided during the individual’s life.   

This mechanism is essentially, from the state’s perspective, a secured transaction—the 

very definition of a bargained‐for exchange at fair market value.  From the individual’s 

perspective, he or she receives medical benefits in exchange for giving up a security interest in 

the property, which, again, is characteristic of a transaction for value.   

The individual also receives the value of other items (“supplemental” needs) that the 

trust can buy for the beneficiary during lifetime.  Thus, most pooled trust accounts have less 

than the original balance when the beneficiary dies, because assets have been used to purchase 

goods and services at fair market value for the individual.  The federal Medicaid regulations 

explicitly recognize that such a trust is not subject to penalty, to the extent that it is used to 

purchase support at fair market value.2 

2. The Governor’s Veto Letter

The Governor’s letter expresses a number of significant, but misplaced, objections to

H.4792.   While we have some areas of agreement with the letter, the objections themselves

seem to be based upon an incomplete view of how the penalty exemptions operate under

Medicaid law.

A. Things We Agree On

We agree with the Governor that Massachusetts is not allowed, as he put it, to “create

an exception” to federal eligibility rules.  But the availability of the fair market value exemption 

is a long‐standing and well‐settled provision of the federal Medicaid statute.  H.4792 does not 

“create” a fair market value exception for pooled trusts — this exemption has actually existed 

in federal law for longer than the pooled trust provision itself.3   

What H.4792 does offer is a standard, consistent with federal regulations, for 

determining whether the existing statutory fair‐market value exemption applies to any given 

pooled trust transaction.  The standard is based upon how the trust returns value to the 

2   See State Medicaid Manual, Transmittal 65, §32597.B.2 (there is no penalty if “the resources placed in the trust 
are used to benefit the individual, and the trust purchases items and services for the individual at fair market 
value.”)   

3   See 42 U.S.C. §1396p(c)(2)(C)(i) and. Public Law 100‐360, July 1, 1988, 102 Stat. 761, at (2)(C)(i) (language 
identical to §1396p(c)(2)(C)(i)). 
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individual.  It would qualify the transaction as a transfer for value only “to the extent that” the 

trust operates in a manner consistent with that standard. 

Another point upon which we agree with the Governor is that federal law does not 

allow states to declare all pooled trusts, per se, to be exempt from penalty, regardless of age.   

Where we disagree is whether H.4792 would do that.  It is not true that the bill would, as the 

Governor put it, categorically “require MassHealth to treat a transfer of assets into a [pooled] 

special needs trust by an individual over age 65 as a permissible transfer[.]”  It merely requires 

that the agency consider objectively, under the standard set forth in the statute, whether each 

given pooled trust in fact returns fair market value to the individual.   

B. Things We Disagree About

The veto letter obscures the fact that penalty exemptions under the federal Medicaid

statute are not mutually exclusive.  The law identifies a number of different exemptions, 

including some that are specific to trusts, and others that apply to all transfers, whether or not 

they involve trusts.  All of the exemptions are presented as disjunctive (“either/or”), not 

conjunctive (“both/and”).  Failure to meet one kind of exemption does not limit or disqualify a 

transaction from meeting the standard for a different exemption. 

We agree that special needs trusts for persons age 65 or older are not entitled to the 

exemptions that refer specifically to special needs trusts.  But the exemption for transfers that 

return fair market value applies to all transfers, including transfers into trust, if the individual 

receives support at fair market value from the trust.4  This exemption is not age‐limited, 

because it is based upon what the individual receives, not the status of the parties. 

The Governor’s veto message seems to imply something different—that if the individual 

is too old to meet the exemption for pooled trusts per se, it would violate the Medicaid statute 

to consider the fair market value of the trust.  This interpretation is facially unreasonable, and it 

is clear error of law in the First Circuit.  As noted, above, the Court explicitly recognizes that a 

trust may avoid penalty under either the trust‐specific exemptions or the fair‐market value 

exemption.5  Far from “violating existing Federal Medicaid law as interpreted by the United 

States Court of Appeals for the First Circuit,” as the veto letter states, H.4792 falls squarely 

within the rule articulated by the First Circuit Court of Appeals.  

3. H.4792 Does Not Implicate Federal Financial Participation

The assertion that federal financial participation (FFP) in the Massachusetts Medicaid

program would be affected by H.4792 invokes extreme consequences that are inconsistent with 

4   See Maine Pooled Disability Trust v. Hamilton, 927 F3d 52, 62 (1st Cir. 2019) (“Of course, if the disposition of 
assets is indeed for fair market value, the [transfer penalty provision] — by its plain terms — does not apply.”) 

5   See id. at 62, Note 3, and id. at 63‐67 (Barron, J., concurring).  
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the history of pooled trusts.  Massachusetts currently has no age limit for pooled trusts, and, in 

the 29 years the pooled trust statute has existed, has never had one.  The Centers for Medicare 

and Medicaid Policy (CMS) has never withheld, or threatened to withhold, federal cost‐sharing 

due to this policy.   Nor is Massachusetts alone: 17 other states have had the same policy, and 

CMS has not withheld FFP from any of them in connection with the policy, for nearly three 

decades.    

Maryland enacted pooled trust legislation in 2010 to codify its longstanding policy 

against any age limit on pooled special needs trusts.6  In the twelve years since it passed that 

law, Maryland has continued to receive federal cost‐sharing for its Medicaid program, and it 

has continued to have normal cooperation with CMS around waiver requests and other policy 

interactions with the federal agency. 

The Governor’s letter goes too far in suggesting that H.4792 would risk the loss of FFP 

for Massachusetts.  The state’s role under the cost‐sharing provisions of the Medicaid program 

is quintessentially to provide standards for applying the law, to the extent that federal laws and 

regulations do not already do so.  That is precisely what H.4792 does. The specifics of how the 

fair market value exemption to pooled trust transactions is to be applied are not detailed in the 

federal statute or regulations, clearly leaving it to the states.   FFP is not at risk in carrying out 

this responsibility. 

4. Federal Law Is More Nuanced Than the Letter Suggests

The assertion in the veto letter that H.4792 would violate certain written CMS guidance

is misplaced, for several reasons.  First, since the statute itself exempts from penalty pooled 

trusts (for individuals aged 65 or older, or anyone else) if those trusts provide fair market value, 

any regulatory guidance to the contrary must yield to the statute under familiar and well‐

established principles of statutory interpretation.  

Second, even setting aside that the availability of the statutory fair market value 

exception is independent of any age restriction, CMS’s guidance with respect to age restrictions 

on pooled trusts is more nuanced than the veto letter suggests. Transmittal 64 of the State 

Medicaid Manual provides only that, if an individual is age 65 or older, a penalty “may apply,”7 

or that the transaction “could be subject to a transfer penalty,” leaving ample room for 

exceptions such as the fair market value exemption to apply.8  The fact that certain subsequent 

subregulatory guidance from CMS has disregarded the contingent and flexible language in 

Transmittal 64 is hardly persuasive, and not only because such subregulatory guidance is  

6   See MD. Estates and Trusts Code Ann. § 14.5‐1002 (2021). 

7   See State Medicaid Manual, Transmittal 64 (“Tr‐64”), §3259.7A, “Note.” 

8   See id. at §3259.7B, “Note.” 
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entitled to little (if any) deference as a matter of law. It is also because, as noted above, states 

that do not impose an age‐based penalty on pooled trusts have not been denied FFP, or 

otherwise sanctioned by CMS for nearly three decades. The weightier part of the history of 

pooled trusts is the record of CMS restraint in its monitoring of state plans.   

Finally, it is essential to emphasize that at least one judge in the First Circuit Court of 

Appeals has expressed the view that the approach taken by H.4792 is consistent with guidance 

found in a number of sections of Transmittal 64.9  H.4792 is a direct response to this carefully 

reasoned analysis in the Hamilton case.  It requires MassHealth to take into account whether 

the individual “intended to dispose of the assets at fair market value, or for other valuable 

consideration,” using objective criteria that look to the circumstances of the transaction to 

determine such intent, as authorized under federal law.10  

5. Other Concerns

As the veto letter indicates, if penalties were to be imposed upon pooled trusts for

individuals over the age of 65, the result would be to deny eligibility for up to five years after 

the individual established the pooled trust.  Yet the letter seems not to fully comprehend the 

severity of this sanction, commenting that once the look‐back period is over, the assets in a 

pooled trust would be “available to [individuals] for their entire lives, without limitation.”    

In reality, imposing an age‐triggered penalty eliminates any practical possibility for 

disabled individuals over the age of 64 to establish a special needs trust.  While it would be nice 

to have one five years later, should they survive that long, no one can or would establish such 

an irrevocable trust so many years in advance of even knowing whether their medical needs 

would place them in need of medical benefits. 

Finally, pooled trusts are simply not a financial burden to the Commonwealth.11  They 

ensure Medicaid reimbursement with complete transparency and almost no costs of collection 

for the Commonwealth.  Moreover, an internal comparison study by one pooled trust 

organization in Massachusetts showed a reduced cost to the state for seniors aged 65 or older 

who placed assets in a pooled trust before receiving Medicaid, as compared to what the state 

would have spent if those individuals had used all of their private assets for care before 

applying for Medicaid. 

The citizens of the Commonwealth understand the effect that penalties would have on 

themselves, or their disabled parents and grandparents, if they needed a special needs trust 

after the age of 64.  Constituents in every corner of the state  overwhelmingly support pooled 

9   See Hamilton, supra, at 63‐67 (Barron, J., concurring). 

10   See 42 U.S.C. §1396p(c)(2)(C)(i).   

11   Unpublished internal study by Guardian Community Trust, Inc. 
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trusts without an age limit.  Letters from Senators and Representatives over the past five years, 

one with over 100 signatures, have gone to the Office of Medicaid, asking it not to create an 

age limit on pooled trusts.  H.4792 was one of just over 300 bills, out of more than 6,800 filed, 

that were enacted by the Legislature this Session.  We think that these facts serve as a 

bellwether for issues that the people feel strongly about. 

Once again, we thank you for the strong support that you have given to the pooled trust 

age‐limit issue over the past six years.  We share with you the disappointment that your 

achievement in the current Session was blocked.  We look forward to working closely with 

many members of both chambers in the months to come, to reintroduce and finally enact this 

important legislation into law. 

  Very truly yours, 

Peter M. Macy, Ed.M., J.D., Executive Director 

Guardian Community Trust, Inc.  

Joan McGrath, Executive Director 

PLAN of Massachusetts and Rhode Island 

Clarence Richardson, Esq., Executive Director 

MA Chapter, National Academy of Elder Attys. 

John J. Ford, Esq., Elder Project Director 

Northeast Justice Center 

PMM/smw 

cc:    The Honorable Kate Hogan, Speaker Pro Tempore 
The Honorable Patricia Jehlen, State Senator  



 
 
 
 

  
 
 
 
 

Physician’s Statement of Disability 
Trust will not be funded until CFPD  

receives this form signed by a physician. 
 
 
 
The Beneficiary         
 
has been diagnosed with the following:  
 
       

      

      

 

    

 
The Beneficiary is found to be disabled under the following criteria: 

• The impairment(s) are medically determinable; resulting from anatomical, physiological, or 
psychological abnormalities, which can be shown by medically acceptable clinical and 
laboratory diagnostic techniques. 

• The impairment(s) prevent him/her from working at substantial gainful employment, including 
low stress work, 5 days a week, and 8 hours per day.  

• The impairment(s) are expected to last a year or longer. 
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 Disclaimer 
 
The following report is a diagnostic tool intended to review your current financial situation and suggest potential planning ideas and concepts that 
may be of benefit. The purpose of the report is to illustrate how accepted financial and estate planning principles may improve your current 
situation.  
 
This report is based upon information and assumptions provided by you (the client). This report provides broad and general guidelines on the 
advantages of certain financial planning concepts and does not constitute a recommendation of any particular technique. The consolidated report 
is provided for informational purposes as a courtesy to you. We recommend that you review your plan annually, unless changes in your personal 
or financial circumstances require more frequent review. All reports should be reviewed in conjunction with your fact summary and this Disclaimer 
page.  
 
The term "plan" or "planning," when used within this report, does not imply that a recommendation has been made to implement one or more 
financial plans or make a particular investment. Nor does the plan or report provide legal, accounting, financial, tax or other advice. Rather, the 
report and the illustrations therein provide a summary of certain potential financial strategies. The reports provide projections based on various 
assumptions and are therefore hypothetical in nature and not guarantees of investment returns. You should consult your tax and/or legal advisors 
before implementing any transactions and/or strategies concerning your finances.  
 
Additionally, this report may not reflect all holdings or transactions, their costs, or proceeds received by you. It may contain information on assets 
that are not held at the broker/dealer with whom your financial representative is registered. As such, those assets will not be included on the 
broker/dealer’s books and records. Prices that may be indicated in this report are obtained from sources we consider reliable but are not 
guaranteed. Past performance is no guarantee of future performance and it is important to realize that actual results may differ from the 
projections contained in this report. The presentation of investment returns set forth in this report does not reflect the deduction of any 
commissions. Projected valuations and/or rates of return may not take into account surrender charges on products you might own. They will reflect 
any fees or product charges when entered by the advisor/ representative. Deduction of such charges will result in a lower rate of return.  
 
It is important to compare the information on this report with the statements you receive from the custodian(s) for your account(s). Please note that 
there may be minor variations due to calculation methodologies. If you have any questions, please contact your financial representative. Also, your 
account(s) may not be covered by FDIC or SIPC. FDIC and SIPC coverages apply only to certain assets and may be subject to limitations. 
Questions about coverage that may apply should be directed to the asset provider or sponsor.  
 
The information contained in this report is not written or intended as financial, tax or legal advice. The information provided herein may not be 
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relied on for purposes of avoiding any federal tax penalties. You are encouraged to seek financial, tax and legal advice from your professional 
advisors.  
 
Tools such as the Monte Carlo simulation will yield different results depending on the variables inputted, and the assumptions underlying the 
calculation. For those reports that perform a Monte Carlo analysis, the term 'Monte Carlo' will be included in the report title. The assumptions with 
respect to the simulation include the assumed rates of return and standard deviations of the portfolio model associated with each asset. The 
assumed rates of return are based on the historical rates of returns and standard deviations, for certain periods of time, for the benchmark indexes 
comprising the asset classes in the model portfolio. Since the market data used to generate these rates of return change over time your results will 
vary with each use over time.  
 
Monte Carlo Analysis is a mathematical process used to implement complex statistical methods that chart the probability of certain financial 
outcomes at certain times in the future. This charting is accomplished by generating hundreds of possible economic scenarios that could affect the 
performance of your investments.  
 
The Monte Carlo simulation uses at most 1000 scenarios to determine the probability of outcomes resulting from the asset allocation choices and 
underlying assumptions regarding rates of return and volatility of certain asset classes. Some of these scenarios will assume very favorable 
financial market returns, consistent with some of the best periods in investing history for investors. Some scenarios will conform to the worst 
periods in investing history. Most scenarios will fall somewhere in between.  
 
The outcomes presented using the Monte Carlo simulation represent only a few of the many possible outcomes. Since past performance and 
market conditions may not be repeated in the future, your investment goals may not be fulfilled by following advice that is based on the 
projections.  
 
I/We have received and read this Disclaimer page and understand its contents and, therefore, the limitations of the report. Furthermore, I 
understand that none of the calculations and presentations of investment returns are guaranteed. 
 
 
Client(s):       
  Wispact, Inc. FBO     Date 
       
       
        
     Date 
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Advisor:       
  Peter Wall    Date 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Profile 
 

Client Information Wispact, Inc. FBO  

Date of Birth  (Age 73) 

Gender Female 

Marital Status Single 

Retirement Age 65 

Life Expectancy 88 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Balance Sheet Base Facts 
 
Net Worth Summary 
Total Net Worth $110,603 

Wispact, Inc. $110,603 

 
Assets by Type 

 

  

Taxable Investments 100.00% 

 
Assets Wispact, Inc. Total 

Wispact Conservative Portfolio $110,603 $110,603 

Total Assets $110,603 $110,603 
 
Liabilities Wispact, Inc. Total 

Total Liabilities $0 $0 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Income and Savings Summary Base Facts 
 
Social Security 
Wispact, Inc.'s Social Security 

  Full Retirement Age Amount Start Collecting at: Retirement 

  Retirement Benefit: $0 Disability Benefit: $0 

  Surviving Child Benefit: $0   

  
 
Income, Other 
SSI 

  Amount: $9,816 Starts: Active 

  Owner: Wispact, Inc. FBO   Ends: Client's Death (age 88 in 2036) 

  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Liabilities and Expenses Summary Base Facts 
 
Living Expenses 
  Current Amount (today-64): $0 Retirement Amount (age 65-88): $0 

  

  Living Expense Details 

  No Expense Details have been defined   

  
 
Liquidation Strategy 
  Current: By Type Retirement: By Type 

  
 
Expenses, Other 
Deferred - Auto Repairs 

  Amount: $981 Treat As: Normal Expense 

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Deferred - Home Remodeling 

  Amount: $1,500 Treat As: Normal Expense 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Deferred - Vacation 

  Amount: $1,200 Treat As: Normal Expense 

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Dental Work (Major Expenses) 

  Amount: $10,000 Treat As: Normal Expense 

  Starts: Year 2021 Ends: Year 2021 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Home Repairs (Major Expenses - Total) 

  Amount: $21,000 Treat As: Normal Expense 

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Home Improvement Tax Treatment:  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Total Living Expenses 

  Amount: $22,349 Treat As: Normal Expense 

  Starts: Year 2021 Ends: Client's Death (age 88 in 2036) 

  Pre Retirement Index: Inflation (2.27%) Post Retirement Index: Inflation (2.27%) 

  Expense Type: Other Tax Treatment:  

  

Unreimbursed Recurring Medical Expenses 

  Amount: $480 Treat As: Normal Expense 

  Starts: Year 2021 Ends: Client's Death (age 88 in 2036) 

  Pre Retirement Index: Inflation (2.27%) Post Retirement Index: Inflation (2.27%) 

  Expense Type: Other Tax Treatment:  

  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Monte Carlo Assumptions Base Facts 

A Monte Carlo Analysis seeks to approximate actual investment market volatility by adding random investment returns to your financial plan. The result of 
introducing random investment volatility to the analysis produces a range of values that demonstrates how changing investment markets may impact your future 
plans. 
 
This Monte Carlo simulation uses randomly selected return and volatility data of market indexes and applies cash flow and tax calculations based on the facts 
and assumptions you have provided to produce a trial run. The market indexes are assigned to investment accounts and portfolios to represent component asset 
classes. In each trial run, a rate of return is generated for each asset class using the mean and standard deviation of the market index in the randomly chosen 
year. Up to 1000 trial runs are calculated resulting in a range of values that is further analyzed to produce a statistical probability for your planning strategies.  
 
Carefully consider the high, low and average values in terms of how comfortable you would be with those results. Keep in mind it is impossible to predict future 
investment results and this analysis should be monitored over time. 
 

Monte Carlo Definitions 

• Mean: Simple average, equal to the sum of all values divided by the number of values. 
• Maximum: The largest value of the distribution. 
• 97.5 Percentile: The value of the distribution that 97.5% of the values fall below. 
• Median: The middle value of a distribution, above and below which lies an equal number of values. 
• 2.5 Percentile: The value of the distribution that 2.5% of the values fall below. 
• Minimum: The smallest value of the distribution. 
• Monte Carlo Simulation: A statistical analysis model generally used to analyze the effect of varying inputs on the outputs of a 

model.The Monte Carlo simulation randomly applies values for uncertain variables over and over to simulate a model. 
• Standard Deviation: A statistical measure of the volatility based on the distribution of a set of data from its mean (average 

value). Example: A portfolio with an average return of 10% and a standard deviation of 15% would return a result between -5% 
and +25% the majority of the time (68% probability or 1 standard deviation), almost all the time the return would be between -
20% and +40% (95% probability or twice the standard deviation). If there were 0 standard deviation then the result would 
always be 10%. Generally, more aggressive portfolios have a higher standard deviation and more conservative portfolios have 
a lower standard deviation. 

• Total Assets: Includes all Total Portfolio Assets plus any Personal Property, Real Estate, Notes Receivable, Business assets, 
Irrevocable Trust assets and Family Limited Partnerships. 

• Total Portfolio Assets: Includes all holdings within the following categories: Investment Assets, Cash Assets, Retirement 
Assets, Annuities, Insurance Assets and any Stock Options / Grants. 

   
 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Monte Carlo Base Facts (Only Show Future Values) 
 

PROBABILITY OF SUCCESS 

 

 
 
 

       0% - 69%       70% - 81%       82% - 100%   

PORTFOLIO ASSETS 

 

 

 
 

  Percentile Portfolio Assets 

Upside 97.5% ($148,936) 

Median 50.0% ($162,655) 

Downside 2.5% ($176,160) 

 
This Monte Carlo analysis illustrates the potential results of your financial plan using 1000 trial runs.  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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IMPORTANT: The projections or other information generated by this Monte Carlo simulation regarding the likelihood of various investment outcomes are 
hypothetical in nature, do not reflect actual investment results and are not guarantees of future results. Results may vary with each use and over time. 
Calculations are based upon market index and growth rate assumptions in your financial plan. Other investments not considered might have characteristics 
similar or superior to those analyzed in this report. Refer to the Assumptions Summary and Monte Carlo Assumptions reports for additional assumption details.  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Longevity Risk Base Facts 

 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Longevity Risk  
 

 Year Age Likelihood client is alive at this age Probability of Success 
 

2021 73 99+% 100% 
 

2022 74 99% 100% 
 

2023 75 97% 100% 
 

2024 76 96% 100% 
 

2025 77 94% 100% 
 

2026 78 93% 77% 
 

2027 79 91% 0% 
 

2028 80 89% 0% 
 

2029 81 86% 0% 
 

2030 82 84% 0% 
 

2031 83 81% 0% 
 

2032 84 78% 0% 
 

2033 85 75% 0% 
 

2034 86 72% 0% 
 

2035 87 69% 0% 
 

2036 88 65% 0% 

 
This Monte Carlo analysis illustrates the potential results of your financial plan using 1000 trial runs.  

IMPORTANT: The projections or other information generated by this Monte Carlo simulation regarding the likelihood of various investment outcomes are 
hypothetical in nature, do not reflect actual investment results and are not guarantees of future results. Results may vary with each use and over time. 
Calculations are based upon market index and growth rate assumptions in your financial plan. Other investments not considered might have characteristics 
similar or superior to those analyzed in this report. Refer to the Assumptions Summary and Monte Carlo Assumptions reports for additional assumption details. 
The life probabilities are calculated using the Annuity 2000 Basic Table – Male / Female with Mortality Improvement Scale G applied.  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow Base Facts (Only Show Future Values) 
 
Lifetime Portfolio Value 

  
Assumptions 
Wispact, Inc.'s Retirement: 73 (2021) 

First Death (Wispact, Inc.): 88 (2036) 

Inflation Rate 2.27% 

Living Expenses 
Current $0 

Retirement $0 

Index Rate 2.27% 

Summary 
Based upon the levels of income and 
spending in the Base Facts, you will 
deplete your portfolio assets in 2027 (age 
79). 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow Base Facts (Only Show Future Values) 
 

Year Age 
Income 

Flows 
Investment 

Income 
Planned 

Distributions 
Other 

Inflows 
Total 

Inflows 
Total 

Expenses 
Total 

Outflows 
Net Cash 

Flow 

Total 
Portfolio 

Assets 

2021 73 $9,816 $0 $32,829 $0 $42,645 $32,829 $32,829 $9,816 $91,749 

2022 74 10,039 0 48,028 0 58,067 48,028 48,028 10,039 56,841 

2023 75 10,267 0 23,877 0 34,144 23,877 23,877 10,267 44,622 

2024 76 10,500 0 15,045 0 25,545 24,419 24,419 1,126 31,248 

2025 77 10,738 0 0 0 10,738 24,974 24,974 (14,236) 17,012 

2026 78 10,982 0 0 0 10,982 25,541 25,541 (14,559) 2,453 

2027 79 11,231 0 0 0 11,231 26,121 26,121 (14,890) (12,437) 

2028 80 11,486 0 0 0 11,486 26,713 26,713 (15,227) (27,664) 

2029 81 11,747 0 0 0 11,747 27,320 27,320 (15,573) (43,237) 

2030 82 12,014 0 0 0 12,014 27,940 27,940 (15,926) (59,163) 

2031 83 12,287 0 0 0 12,287 28,574 28,574 (16,287) (75,450) 

2032 84 12,566 0 0 0 12,566 29,223 29,223 (16,657) (92,107) 

2033 85 12,851 0 0 0 12,851 29,886 29,886 (17,035) (109,142) 

2034 86 13,143 0 0 0 13,143 30,564 30,564 (17,421) (126,563) 

2035 87 13,441 0 0 0 13,441 31,258 31,258 (17,817) (144,380) 

2036 88 13,746 0 0 0 13,746 31,968 31,968 (18,222) (162,602) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow for Decision Center Base Facts with Decision Center (Only Show Future Values) 
 
Lifetime Portfolio Value 

  
Assumptions 
Wispact, Inc.'s Retirement: 73 (2021) 

First Death (Wispact, Inc.): 88 (2036) 

Inflation Rate 2.27% 

Living Expenses 
Current $0 

Retirement $0 

Index Rate 2.27% 

Summary 
Based upon the levels of income and 
spending in the Base Facts with Decision 
Center, you will deplete your portfolio 
assets in 2027 (age 79). 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow for Decision Center Base Facts with Decision Center (Only Show Future Values) 
 

Year Age 
Income 

Flows 
Investment 

Income 
Planned 

Distributions 
Other 

Inflows 
Total 

Inflows 
Total 

Expenses 
Total 

Outflows 
Net Cash 

Flow 

Total 
Portfolio 

Assets 

2021 73 $9,816 $0 $32,829 $0 $42,645 $32,829 $32,829 $9,816 $91,749 

2022 74 10,039 0 48,028 0 58,067 48,028 48,028 10,039 56,841 

2023 75 10,267 0 23,877 0 34,144 23,877 23,877 10,267 44,622 

2024 76 10,500 0 15,045 0 25,545 24,419 24,419 1,126 31,248 

2025 77 10,738 0 0 0 10,738 24,974 24,974 (14,236) 17,012 

2026 78 10,982 0 0 0 10,982 25,541 25,541 (14,559) 2,453 

2027 79 11,231 0 0 0 11,231 26,121 26,121 (14,890) (12,437) 

2028 80 11,486 0 0 0 11,486 26,713 26,713 (15,227) (27,664) 

2029 81 11,747 0 0 0 11,747 27,320 27,320 (15,573) (43,237) 

2030 82 12,014 0 0 0 12,014 27,940 27,940 (15,926) (59,163) 

2031 83 12,287 0 0 0 12,287 28,574 28,574 (16,287) (75,450) 

2032 84 12,566 0 0 0 12,566 29,223 29,223 (16,657) (92,107) 

2033 85 12,851 0 0 0 12,851 29,886 29,886 (17,035) (109,142) 

2034 86 13,143 0 0 0 13,143 30,564 30,564 (17,421) (126,563) 

2035 87 13,441 0 0 0 13,441 31,258 31,258 (17,817) (144,380) 

2036 88 13,746 0 0 0 13,746 31,968 31,968 (18,222) (162,602) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Cash Flow Overview Base Facts (Only Show Future Values) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Cash Flow Overview  
 

 Year Age Total Expenses Other Income Withdrawals Total Withdrawals Spent Total Portfolio Assets 
 

2021 73 $32,829 $9,816 $23,013 $23,013 $91,749 
 

2022 74 $48,028 $10,039 $37,989 $37,989 $56,841 
 

2023 75 $23,877 $10,267 $13,610 $13,610 $44,622 
 

2024 76 $24,419 $10,500 $13,919 $13,919 $31,248 
 

2025 77 $24,974 $10,738 $14,236 $14,236 $17,012 
 

2026 78 $25,541 $10,982 $14,559 $14,559 $2,453 
 

2027 79 $26,121 $11,231 $2,453 $2,453 ($12,437) 
 

2028 80 $26,713 $11,486 $0 $0 ($27,664) 
 

2029 81 $27,320 $11,747 $0 $0 ($43,237) 
 

2030 82 $27,940 $12,014 $0 $0 ($59,163) 
 

2031 83 $28,574 $12,287 $0 $0 ($75,450) 
 

2032 84 $29,223 $12,566 $0 $0 ($92,107) 
 

2033 85 $29,886 $12,851 $0 $0 ($109,142) 
 

2034 86 $30,564 $13,143 $0 $0 ($126,563) 
 

2035 87 $31,258 $13,441 $0 $0 ($144,380) 
 

2036 88 $31,968 $13,746 $0 $0 ($162,602) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Cash Flow Expenses Base Facts (Only Show Future Values) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Cash Flow Expenses  
 

 Year Age Other Goals/Expenses Total Expenses 
 

2021 73 $32,829 $32,829 
 

2022 74 $48,028 $48,028 
 

2023 75 $23,877 $23,877 
 

2024 76 $24,419 $24,419 
 

2025 77 $24,974 $24,974 
 

2026 78 $25,541 $25,541 
 

2027 79 $26,121 $26,121 
 

2028 80 $26,713 $26,713 
 

2029 81 $27,320 $27,320 
 

2030 82 $27,940 $27,940 
 

2031 83 $28,574 $28,574 
 

2032 84 $29,223 $29,223 
 

2033 85 $29,886 $29,886 
 

2034 86 $30,564 $30,564 
 

2035 87 $31,258 $31,258 
 

2036 88 $31,968 $31,968 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Plan Changes Decision Center 

 
 

No changes have been made within this scenario.



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 

 

 
CFPD Assessment and Plan 

OVER 65 
 
Date:  
 
Trust #:  
 
Beneficiary:  
 
Mailing Address:  
 
 
Home Address:  
 
Phone:  
 
D.O.B:  
  
Life Expectancy: 
 
SS#:  
 

 Benefits:     
 (This includes SSDI, SSI, Section 8, SSA, work income, food assistance, and their amounts) 

 

Rep Payee/Any other Trust or CFPD Acct:  
 
Medicaid #:  
 
Primary Disability:  
 
Initial Deposit:  
 
Source of Funding:   
 
Funding Date:  
 

Additional/Ongoing Deposits: (amount/source/frequency)   
 



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 
Preferred Method of Contact: 

Preferred way to address you? 
 

Best Time to reach: 
 

Anything you would like us to know: 
 

Background Information: 
 
 
 
 
Housing: 
 
 
 
Medical: 
 
 
 

Mobility: 
 
 

Dental: 
 
 
 
Vision: 
 
 
Social: 
 
 
 
 
 
Education: 
 
 
 
 



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 
 
Employment: 
 
 
 
 
Transportation: 
 
 

End of Life Plans:  
 
(Please ask for a copy of current plan) 

 
 
 

Summary: 
 
 
 

Spending Plan 

ONE-TIME EXPENDITURES  

 
Expense: 

Estimated 
Amount: 

  

  

  

  

  

  

  

Total:  

  



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 

Current Trust Balance: $ 
One-Time Expenditures Total:  

Balance After One-Time Expenditures:  

  

ONGOING ANNUAL EXPENDITURES  

 
Expense: 

Estimated 
Amount: 

  

  

  

  

  

  

  

Total:  

  

Additional Deposits Expected:  
  

Actuarial Life Expectancy:  
  
Summary: 
*All amounts are estimates based upon prices at the time the spending plan was written 

  

Written by: Date: 
  

Reviewed: Date: 
 



Barbara Helm, being first duly sworn, affirms and states the follows:

1.

2.

3.

4.

5.

6.

o   Irrevocable pre-paid burial expenses of Beneficiary
o   Cable television
o   Clothing for the Beneficiary
o   Equipment (electronic, entertainment, adaptive)
o   Eyeglasses
o   Furniture and household items
o   Podiatry
o   Internet access
o   Legal fees
o   Magazine subscriptions
o   Medical equipment
o   Office supplies

STATE OF KANSAS                 )
COUNTY OF JOHNSON           )

AFFIDAVIT OF BARBARA HELM

I am the executive director of the Arcare pooled trust – Arcare Trust II – established and managed by 
Arcare, Inc.  My office is located in Overland Park, Kansas.

A pooled special needs trust is a trust where subaccounts are established for persons with disabilities.  
Pooled trusts are operated by non-profit organizations such as Arcare, Inc.  The accounts are funded 
with money from the persons with disabilities.  The money may come from a personal injury award, an 
inheritance, a retirement account, sale of property, etc.

The sub-accounts of the pooled special needs trust are for clients of ours who meet the Social Security 
definition of being “disabled”.  Each person signs a Joinder Agreement that provides the obligations of 
each party.

For the benefit of John A. Doe.

Arcare, Inc. is a non-profit social service organization.  We have a staff of 17 serving about 1500 
people in all 105 counties in Kansas.  We serve people with disabilities and older adults.  Among other 
things, we manage a pooled trust – Arcare Trust II – authorized by 42 U.S.C. 1396p(d)(4)(C) and 
KEESM 5621(2).

Arcare, Inc. operates a pooled supplemental needs trust.  We have about 1,500 subaccounts.  As 
Trustee of the pooled trust, I am responsible for the overall administration of all pooled trust sub-
accounts.

The Arcare pooled trust was established to help beneficiaries with disabilities provide solely for their 
needs that are not met by public benefits programs.  A non-exclusive list of examples of such needs 
include:



o   Private room
o   Stamps and writing supplies
o   Supplemental dietary needs
o   Telephone service
o   Travel expenses for a companion (if needed because of the Beneficiary’s disability)

7.

8.

9.

10.

11.

12.

Expense: Estimated Amount:
Trust Enrollment Fee $1,500.00
Additional Wheelchair for community use $2,000.00
Recliner $3,000.00
Dentures $5,000.00
Ipad $1,000.00
TV $1,000.00

Projected Total One-Time Expenses: $13,500.00

Arcare, Inc. has a contractual obligation to pay for items or services for the sole benefit of sub-account 
beneficiaries as long as the expenditure enhances the quality of life of the beneficiaries.  Further, it is 
Arcare’s position that if a beneficiary requests a distribution that is reasonable and meets this criteria, a 
denial would be a breach of contract and would be in bad faith.  However, the Trustee, by law, has 
absolute discretion in approving requests for disbursements.

The Arcare, Inc. Board of Directors would demand a change in procedure if determined that the Trustee 
was not allowing expenditures that met the above criteria.

On or about August 31, 2022, Arcare, Inc. entered into a Joinder Agreement with John A. Doe.  Arcare 
received the following checks which have been deposited into his/her subaccount:

o  A check dated September 2, 2022 in the amount of $50,000

Arcare, Inc. views its discretion to be limited by the above criteria and by the Trust instrument’s 
spendthrift clause.

In accordance with the terms of the pooled trust and the joinder agreement, funds in John A. Doe's 
pooled trust subaccount will be used to pay for goods and services to enhance his/her quality of life.

The projected one-time distributions from John A. Doe's Arcare trust subaccount are as follows:



13.

Expense: Estimated Amount:
Transportation $1,000.00
Cable $1,000.00
Denture cleaning $100.00
Recreation $100.00
Depends $2,400.00

Projected Total Annual Expenditures: $4,600.00

14.

15

Barbara Helm, Affiant

Notary Public

Subscribed ad sworn to before me, a notary public, on this _____ day of ______________, 2022

The projected ongoing expenses John A. Doe will incur that are not paid by Medical Assistance 
include:

When Arcare, Inc. enters into a Joinder Agreement with the beneficiary, it fully intends to pay for 
goods and services for the beneficiary's sole benefit.  In fact, it is legally bound to do so.  Arcare, Inc. 
will pay for goods and services as long as there are funds remaining.

John A. Doe is 75 years old.  According to the KEESM, his/her acturarial life expectancy is estimated 
to be 85.  It is my belief that the trust money will be easily spent for John A. Doe's sole benefit in 7.9 
years.
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WISPACT SUB-ACCOUNT 
INDIVIDUAL SPENDING PLAN 

 
 
 

Beneficiary:    Account No.:    

 
This form was completed by: 

 
Print Name:    

Date Signed:    

 
 
 

I. Trust Funding 
 

 
Please list the amount of funding you anticipate placing into the Wispact Trust, along with where the 
funds originated from (examples: Personal Injury Settlement; Inheritance; sale of house; personal 
bank accounts; third-party; etc.). 

 
Initial Funding of Trust:  $   

 

Anticipated Total Funding of Trust:  $   
 

 Unknown at this time. 
 

Source of funds:    

  

  

 
II. Major Purchases 

 

Do you intend to use the Trust to make any major purchases? 
 

 No. 

 Yes. If yes, please explain:     
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III. Outstanding Liabilities 
 

Do you intend to use the Trust to pay any outstanding liabilities (i.e., debts)? 
 

 No. 

 Yes. If yes, please indicate the liability below and provide the amount remaining to be paid. 

        Home Mortgage $   

        Automobile Loan $   

        Medical/Dental Bills $   

        Credit Card Bills $   

        Personal Loan(s) $   

        Income Taxes 

         Federal $      

         State $      

        Other    $      

 
PLEASE NOTE, Wispact has a policy against paying any pre-trust debt, so efforts must be 
made to pay off debts before funding the Wispact trust. 

 
IV. Trust Calculations Guide 

 

 
Anticipated Total Funding of Trust: $      
(Amount from Article I above) 

 
Total Amount of Initial Expenses: ($     ) 

 
Total Funds After Expenses Paid: $      

 

Length of Trust Existence 
 

How many years do you expect this trust to last?          
 
 Annual Budget     $      / year 
 (Total Funds After Expenses Paid 
 divided by length of time for Trust existence) 
 
 Monthly Budget    $      / month 
 (Annual Budget divided by 12) 
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V. Budget Worksheet 
 

Please review the following worksheet and complete the information to the best of your ability. 
 

Monthly Income 

 
        SSI $   

        SSDI $   

        Retirement/Pension $   

        Veterans’ Disability $   

        Annuity Income $   

        Rental Income $   

        Income from Employer  $      

        Other    $      

 
      TOTAL MONTHLY INCOME $   

      MONTHLY TRUST BUDGET $   
      (from Article IV above) 
 
 TOTAL MONTHLY INCOME & $   
 MONTHLY TRUST BUDGET 

 

Recurring Monthly Expenses 
 

Shelter Expenses: 
 

        Mortgage/Rent $   

        Real Estate Taxes $   

        Homeowners $   
        Insurance Premium 

        Renters Insurance $   
        Premium 

        Condo Fees $   

        Water  $      

        Sewer $   

        Utilities (Heat & Electric) $   

        Phone $   

 
      TOTAL SHELTER EXPENSES $   
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PLEASE NOTE:  Beneficiaries receiving SSI cannot use their Trust to pay for rent, mortgage 
payments, utilities, or food (i.e., any expense that would be considered in-kind maintenance 
and support under SSA regulations). 

 
Non-Shelter Expenses: 

 
        Food/Groceries $   

        Restaurants $   

        Clothing $   

        Laundry/Dry Cleaning $   

        Haircuts/Personal Care $   

        Home Maintenance $   

        Life Insurance Premium $   

        Long-term Care $   
        Insurance Premium 

        Cable TV $   

        Internet $   

        Entertainment $   

        Travel $   

        Animal Care $   

        Subscriptions $   

        Tuition $   

        Fitness Classes/ $   
        Gym Membership 

        Other    $      

 
      TOTAL NON-SHELTER $   
      EXPENSES 

 
Automobile Expenses: 

 
        Automobile Loan $   

        Automobile Insurance $   

        Repairs/Maintenance $   

        Fuel/Parking/Tolls $   

        Public Transportation $   

        Other    $      

 
      TOTAL AUTOMOBILE $   
      EXPENSES 
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Unreimbursed Recurring Medical Expenses: 

 
        Medicare (Part B) $   

        Medicare (Part C) or $   
        Supplemental Insurance 

        Medicare (Part D) or $   
        Prescription Drug Insurance 

        Prescriptions $   

        Nursing Home or $   
        Assisted Living Care 

        Other    $      

 
      TOTAL UNREIMBURSED $   
      RECURRING MEDICAL EXPENSES 

 
Anticipated Future Expenses: 

 
        Home Repairs/ $   
        Remodeling 

        Vacation/Short Trips $   

        Activity Camps $   

        Replacement of $   
        Automobile 

        Other    $      

 
      TOTAL ANTICIPATED $   
      FUTURE EXPENSES 

 

 TOTAL RECURRING $   
 MONTLY EXPENSES 

 
Look at your total monthly income and compare to your total monthly expenses. Do your expenses 
exceed your income? If so, do you have a plan in place for how to cover those expenses? If you 
believe you need financial assistance and would like to apply for a grant via our charitable trust (the 
Retained Fund), please see the Grant Fund guidebook for further information. 
 
PLEASE NOTE:  Beneficiaries receiving SSI cannot use their Trust to pay for rent, mortgage 
payments, utilities, or food (i.e., any expense that would be considered in-kind maintenance 
and support under SSA regulations). 
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VI. Trust Purchases Survey 
 

For each entry below, please indicate whether certain purchases are very important to you, or not 
very important. If you do not plan to purchase a particular entry item, please choose the box “N/A” 
for that entry. 
 
 

 N/A 
Very 
Low 

Low Neutral High 
Very 
High 

Traveling       

Day Camps       

Automobile Maintenance       

House Purchase       

Medical/Dental Bills       

Utilities       

Phone       

Cable       

Internet       

Animal Care       

Clothing       

Electronics       

Transportation       

Furniture       

Home Repair/Remodeling       

Food       

Funeral Expenses       

Education       

Taxes       

Fitness (gym, classes, equipment)       

Hobby:            

Other:             
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Budgeting for 
Over 65 
Transfers

Megan Brand, Colorado Fund for People 
with Disabilities

Eric DeGroot, WisPACT

Barb Helm, Arcare

Overview of Recent 
Decisions across states 

Pfoser v. Harpstead 
953 N.W.2d 507 (Minn. 2021)  EXHIBIT 1

The Latest In Minnesota

Four successful District Court Cases over 11 years. 

Three successful administrative hearings and finally

The Minnesota Supreme Court held that Mr. Pfoser showed he intended 
to receive valuable consideration and that the equitable interest was 
approximately equal to the value of the $28,010 transferred into the 
trust.

Valuable consideration unambiguously means compensation that is 
approximately equal to the value of the transferred asset.  This 
interpretation reflects that valuable consideration is distinct from and a less 
stringent standard than, fair market value.  It also preserves the force of the 
fair market value requirement by requiring a penalty when an asset is 
transferred for something of substantially less value. 

1

2

3
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WI Fully Favorable Decision 
(SSA Appeal)EXHIBIT2

The Field office erroneously determined the claimant was 
subject to a period of ineligibility, relying on POMS SI 
01120.203D.1, which provides that a pooled trust can be an 
exception to a countable resource, but transfer of a resource 
into a trust for an individual over age 65 may [emphasis added]
result in a transfer penalty.  It is important to note that this 
POMS does not [emphasis added] automatically provide for a 
transfer penalty for an individual over the age of 65, although 
this appears to be the manner in which it was implemented by 
the field office.  The field office erroneously failed to consider 
whether the claimant received fair market value for the 
resources that she transferred to her Wispact Trust.

Social Security Administration Office of Hearings Operations

Hutson v. Kansas Dept of Health;
eventual policy change to KS Medicaid Regulation EXHIBITS 3, 4 and 5

Hutson, 79 years old funds Pooled Trust account with 59k form 
Sale of home and life insurance following death of husband. 

State of Kansas DCF imposed 313 day transfer penalty

Hutson appeals the imposition of Transfer Penalty to the State 
Office of Administrative Hearings

ALJ issues an initial order affirming penalty, Hutson asks for review 
which results in final order from Secretary of KDHE affirming the 
penalty 

Hutson files petition for judicial review in district court, District 
court upholds KDHE’s action and states that beneficiary was over 
65 at the tie of the transfer and did not receive fair market value 
for her transfer.  Transfer was an uncompensated transfer 
subjecting beneficiary to a period of ineligibility. 

Hutson Case
• Molly Wood of Stevens& Brand, Lawrence KS for appellant

• Hutson appeals Decision to Kansas State Court of appeals

• Amicus Briefs filed by Ron Landsman and Craig Reaves on behalf of NAELA, 
Karen Weber on behalf of Special Needs Alliance, Inc. 

• The Decision: We conclude as a matter of law that the federal law and state 
administrative regulations governing Medicaid permit those 65 or older to 
participate in a pooled supplemental or special needs trust under the 
provisions of 42 U.S.C. § 1396p(d)(4)(C). We also conclude as a matter of 
law that the terms of the ARCare Trust II as set forth in the Transfer–Joinder 
Agreement entered into by Hutson satisfy the Medicaid federal and state 
requirements for a pooled supplemental or special needs trust. 
Furthermore, we conclude as a matter of law that the State of Kansas has 
the authority to impose a transfer penalty on Hutson under the rules set 
forth in 42 U.S.C. § 1396p(c)(1) and related administrative regulations if the 
transfer was for less than fair market value. However, because a 
determination of fair market value involves a question of fact, we vacate 
that part of the district court's order finding that Hutson did not receive fair 
market value for the transfer of assets and remand this matter for an 
administrative hearing to resolve this factual question. Finally, in light of this 
conclusion, we deny Hutson's motion for attorney fees and costs.

• Affirmed in part, vacated in part, and remanded with directions.

The case was not pursued after this decision because of the death of Marcia 
Hutson. 

4
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6
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Kansas Makes Policy Change

Over 65 transfer into Pooled Trust, KDHE imposes penalty, motion for summary 
judgement is filed and affidavit showing how the money would be used in trust 
was submitted to KDHE. State does not respond, fails to reply to motion. 

KDHE states affidavit is sufficient in this case and penalty is removed 

February of 2022, State puts out change in Policy allowing transfers with 
spending plan and affidavit. 

Doe v. State Dept. of Health 
Care Policy and Financing, 
Colorado 
EXHIBIT 6

Colorado has a rebuttable presumption 
that the transfer was not for fair market 
value or other fair consideration. § 8.1 
00.7.E.6.c.ii). 

Thus, the beneficiary has the burden of 
rebutting the presumption. §8.100.7.0.12.

Denver County District Court Case: (Doe 
v. State Dept. of Health Care Policy and 
Fin. Et. al, Case Number 15 CV32488, July 
31, 2018)

Legislation in Massachusetts: Governor 
Veto and Response EXHIBITS 7 and 8

• HB 4792 Passed both the House and the Senate.  

• Governor Baker Vetoed it stating that these transfers would put them out 
of compliance with  “Federal Medicaid Law” (The veto Letter even stated 
that trusts needed to be funded FIVE YEARS before the age of 65 in order 
to be noncountable.)

• Veto letter also suggests that they would be at risk of losing federal cost‐
sharing provisions of the Medicaid program.

• Various Stakeholders (PLAN of Massachusetts and Rhode Island, Guardian 
Community Trust, Mass NAELA and Northeast Justice Center) came 
together to write a letter to the President of the Senate and Speaker of 
the House to respond to the Governor’s Veto Letter and ask the Senate 
and House to reintroduce the bill in 2023.  

7

8

9
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Making your Case

Common Pieces of Evidence at the time of 
submission to Medicaid or Appeal of a Decision

Transfer Agreement 
and supporting 

documents as needed 
(Ex: Court Order)

Physician’s Statement 
of Disability EXHIBIT 9

Spending Plan

Monte Carlo 
Simulation of 

Spending EXHIBIT 10

Affidavit or letter of 
attestation from 

attorney or trustee 

Spending Plans, a 
common approach

10

11

12
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CFPD Exhibit 11

Arcare, 
Exhibit 12

SPREADSHEET

AFFIDAVIT

WisPACT, Exhibit 13

13

14

15
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Considerations 
with varying 
approaches

Does your 
organization 
want to make 
spending 
plans a 
requirement? 

For every 
beneficiary

For beneficiaries 
age 65 and older

When to submit 
to SSA and 
Medicaid

Do you complete 
the plan before 
they fund? 

16

17

18
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How do you 
explain the risks 
to your 
beneficiary? 

Do you require 
attorney 
representation of 
the beneficiary? 

Determination of Life 
Expectancy

19

20

21
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How is 
disability 
determined? 

When to seek 
provisional 
approval from 
Medicaid. 

Once the 
spending 
plan is 
created, now 
what?

22

23

24
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When you may 
need to revise 
the plan. 

How do you 
monitor the 
ongoing 
spending? 

Contact Us

Megan Brand
Executive Director

CFPD ‐ Colorado Fund for People 
with Disabilities 

mbrand@cfpdtrust.org

Barb Helm

Executive Director

Arcare, Inc.

barbh@arcare.org

Direct‐ 913‐951‐3704

Fax‐ 913‐648‐0057

Website‐www.arcare.org

Eric DeGroot

Foundation Director

Wispact

25
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Pooled Income Trusts, a type of first-party, or self-settled special needs trust codified under 

42 U.S.C. § 1396p(d)(4)(C) are created by non-profit organizations.  In simple terms, with Pooled 

Income Trusts, one’s excess income (the income over a means-tested program’s income limit) is 

deposited into the trust, no longer counting towards Medicaid’s, or the other program’s income 

limit. The term, “pooled”, comes from the fact that it is not an individual account. Rather, income 

from a large number of people is pooled and managed together by the non-profit. 

In New York and Connecticut, use of pooled trusts is how our states allow folks to become 

income-eligible, but it is important to note that some states allow a different mechanism, called a 

Miller Trust.  Miller Trusts, also called Qualified Income Trusts, provide a way for Medicaid 

applicants who have income over Medicaid’s limit to become eligible for Medicaid long term care, 

similarly to pooled trusts, where income over Medicaid’s limit, is put into a trust and therefore not 

counted as income, thus allowing the applicant to become eligible. 

Miller Trusts are called by a variety of names and include the following: Qualifying Income Trusts, 

QITs, Income Diversion Trusts, Income Cap Trusts, Irrevocable Income Trusts, Income Trusts, 

d4B trusts, and Income Only Trusts. These names are often state specific. 

Differing from pooled trusts in several significant ways, Miller Trusts only allow for 

certain distributions/certain uses of the income placed in the Miller Trust, such as for medical 

expenses not otherwise covered by the beneficiary’s health insurance, a modest personal needs 

allowance, and if married and qualified, a minimum monthly needs allowance for the beneficiary’s 

community spouse; some states require one’s entire income, and not just the amount which exceeds 

the income cap, be transferred to the Miller Trust (or the entire SSA check, and not just a portion 

of the SSA amount, for example); and when there are fewer allowable distributions, it may mean 

the beneficiary has less income available for other expenses and the payback to the State following 

the beneficiary's death may be greater. 

 

Why use a pooled trust to reduce countable monthly income? 

      Contributing one’s income that exceeds income limits on means-tested programs to a 

pooled trust can provide access to programs like Community Medicaid without a spend down, 

Home and Community-Based  Services (HCBS) including homecare waivers, Federal Programs, 

like Money Follows the Person and Community First Choice and the programs supporting the 

aging (elder programs are named differently in different states). Reducing countable monthly 
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income by contributing it to a pooled trust can also assist people in qualifying for Medicare Savings 

Programs (MSP). 

 For the programs that require a cost-share, or co-pay, contributing income amounts that 

exceed the maximum allowed to avoid such cost-shares allows people to both access the programs 

and to do so without a co-pay. 

Becoming eligible for programs like those above can provide significant savings to people 

with disabilities. 

 

How does it work? 

New York Legal References 

In New York income directly diverted to an exception trust, or income received and then 

placed into the trust is excluded when determining income eligibility for a certified disabled 

individual under community rules pursuant to the provisions of Social Services Law Section 

366(2)(b)(2)(iii) and 18 NYCRR 360-4.5(b)(5). The income exclusion applies only to income that 

is placed into the A/R’s own exception trust during the same month in which the income is 

received.1 Verification that the income was placed into the trust is required.2 Medicaid will obtain 

written notice from the Medicaid applicant indicating the amount of the monthly income to be 

deposited in the trust and is instructed to review trust activity at each annual renewal to confirm 

the income was deposited into the trust as indicated in the written statement.  

In Connecticut, diverting income to a pooled trust is also excluded when determining 

eligibility. The Medicaid applicant will provide the Joinder Agreement as part of their application. 

To avoid a transfer penalty for those 65 and older, the beneficiary must provide the Department of 

Social Services (DSS) a spending plan to prove that the beneficiary is receiving fair market value 

for the funds they are depositing into the trust. The beneficiary or the organization will be asked 

to provide proof of funding at the opening of the trust account. DSS will also require proof of 

ongoing monthly contributions at the beneficiary’s annual redetermination.  

 

 

 

 
1 https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/19ma04.pdf 
\ https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/20ma03_att_1.pdf 

https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/20ma03_att_1.pdf
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Disability Determination 

A person can spend-down excess income in a special needs trust or pooled trust as long as 

they have a qualifying disability as defined by Social Security Law Section 1614(A)(3) [42 USC 

§1382C(A)(3)]3. This includes people with disabilities and adults over age 65 who are 

experiencing disabling chronic health conditions. In New York, there is a process to conduct a 

disability determination for people over age 65 who have not yet been determined disabled by the 

Social Security Administration. This is necessary to approve pooled trusts for people age 65 and 

over. The process is administered by the New York State Department of Health Medicaid 

Disability Review Unit (MDRU) and uses the same standards used by the Social Security 

Administration to determine eligibility for SSI and SSDI. This process can take up to 90 days, so 

it is important that applicants are aware of this requirement when applying for benefits to avoid 

causing a delay in their access to care. 

In Connecticut, a proof of disability is required, such as through Social Security 

Administration, through the State’s application process, or through a doctor indicating that the 

beneficiary is unable to work for a period of twelve (12) months or greater.  Connecticut DSS has 

attempted to require the SSA or State’s determination, and disallow the doctor letter, however 

application processing delays are so pervasive that it has not been a practical requirement and so 

far avoided. 

 

What are some restrictions/challenges on the type of disbursements? 

Sole Benefit Rule 

      As with any self-settled trust, distributions must be made for the sole benefit of the 

beneficiary.4 This can be complicated for those contributors aged 65 and over who are married, 

and who share household expenses, particularly if  the spouse contributing to the trust has higher 

income than the other spouse, and if their household income combined is not available to pay 

expenses, the non-contributing spouse would be unable to pay all of the bills. The couple has spent 

years building a lifestyle based on the combined income of the two spouses, and may not 

necessarily be able to divide their expenses in half and allow each spouse to afford half of those 

bills, to meet the “sole benefit” requirement.  

 
3 SEC. 1614. [42 U.S.C. 1382c] (a)(3) - https://www.ssa.gov/OP_Home/ssact/title16b/1614.htm 
4 https://secure.ssa.gov/poms.nsf/lnx/0501120201 
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For those monthly contributors who must contribute a relatively large amount of income into 

the trust each month, it can become difficult to pay half of each of the bills for multiple reasons; it 

is onerous on the family to submit so many bills to the trustee and to keep track of paying half of 

all the bills, it is time consuming for the trustee to pay so many bills and to monitor future bills to 

ensure that the other half of the bills are being paid each month.  A potential solution is to use a 

household expense spreadsheet (sample included in PowerPoint). This can provide the income and 

expenses of the entire household and who is responsible for each bill. This could possibly provide 

proof that if the trust is paying a cable bill for $200 and the spouse is paying a $200 electric bill 

that the beneficiary is paying their fair share. This is a concept that may not work in every state, 

but does significantly reduce the complication of the process for the beneficiary and their family. 

 

No Cash to the Beneficiary 

 The nature of most distributions from an income trust are to pay for monthly living 

expenses. This allows the Medicaid recipient to live at home for as long as possible because they 

are able to afford to pay their bills rather than that excess income going towards the cost of their 

care.  

Payments are made directly to third parties, like the landlord to pay rent or the utility 

company for the electric bill. The trust can also reimburse someone for making a purchase on the 

beneficiary’s behalf when provided with proof of payment and any other required documentation. 

The trust cannot reimburse the beneficiary’s spouse, legal Guardian or someone who is on a joint 

bank account with the beneficiary. 

 Cash paid directly from the trust to the beneficiary or to an account in their name, is 

unearned income5. To purchase groceries, over the counter items, or pay for a haircut, they cannot 

use cash or pay with a personal debit card. This limits flexibility with spending money because the 

beneficiary must use a credit card or ask someone to buy the items and seek reimbursement from 

the trust. A restricted debit card may be the answer for these items typically paid by a personal 

credit card.  Some of our beneficiaries may not be eligible for a credit card or should not have one 

due to dementia or other cognitive limitations. Many others don’t have someone to help make 

purchases. The hair salon or cleaning service may not accept credit cards or be able to provide the 

appropriate documentation needed. Some trusts require itemized receipts to ensure the item or 

 
5 https://secure.ssa.gov/poms.nsf/lnx/0501120201#f3a 
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service is for the beneficiary and meets the policies for eligible expenses. Beneficiaries often pay 

with cash for these items and are surprised to find out they cannot be paid back by the trust. Be 

sure to notify the beneficiary of this early and often. In most cases, if the trust cannot repay the 

beneficiary for a purchase, there is something else the trust can pay for to be sure they can use all 

the funds in the account. For all these reasons, it is generally best to use the trust to pay a few 

larger bills and the beneficiary can use their other income outside the trust to pay for personal 

items. However, for beneficiaries with high income, this may be unavoidable because they may 

still have money left in their pooled trust even after paying all of their bills each month, and it is 

in their best interest to identify expenditures upon which the rest may be spent since it will not be 

available after the beneficiary’s death to pay for anything for the beneficiary. 

Whenever possible we recommend choosing fixed, recurring monthly bills that can be paid 

automatically, such as rent, mortgage, utility and gas bills on balanced billing, car payments, and 

monthly installments to pay an irrevocable funeral and burial contract. Each trustee might have 

different options. You can automate these payments using basic tools like excel and calendar 

reminders. As the trust grows, you might invest in a software to manage these payments or seek 

the assistance of your financial co-trustee to help facilitate regular recurring distributions.  

 

Tracking Expenses and Documentation Requirements 

Many of the people we serve have difficulty collecting and providing the documentation 

needed to process distribution requests. Beneficiaries and their caregivers are coordinating long-

term care services and in many cases end-of-life care while juggling a host of other responsibilities. 

Advising clients to use the trust for a few larger bills, helps reduce the amount of paperwork they 

need to keep track of and submit. This means fewer distribution requests to manage for the 

beneficiary and the trust. Another advantage is that the beneficiary can easily get another copy of 

the documentation if it is ever needed. This eases the management of the trust for the beneficiary, 

their caregivers, and your staff. Sending the same bills to the trust each month can also help them 

get in a rhythm with the process and simplify monthly finances. Instead of feeling a loss of control, 

they can get peace of mind knowing those bills are paid each month and have more flexibility with 

their money that is outside the trust. Smaller organizations can also consider allowing bills to be 

rerouted directly to the organization to free up the responsibility of the beneficiary or their 

caregivers mailing/scanning it to the trust each month. Complications with this process can be that 
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the vendor only uses the organization’s name and not the beneficiary’s name on the bill causing 

staff confusion and the eventual challenge of changing the address back to the beneficiary/estate 

after the trust has closed. 

Some trusts may ask for itemized receipts to document purchases. These receipts can 

provide helpful information to monitor spending and verify that the purchases are in fact for the 

beneficiary and not another person. It also helps ensure that the purchases meet the trust’s 

requirements for eligible expenses. NYSARC does not pay for alcohol or tobacco for example. 

This does not mean that the beneficiary cannot purchase these items, but that the trustee will not 

purchase these items, nor reimburse the cost of purchase if the beneficiary purchased them, so they 

should not be part of a spending plan for the trust. With an itemized receipt, the trustee can identify 

if alcohol was purchased and reduce the disbursement accordingly. 

If the beneficiary is unable or unwilling to provide the necessary documentation, the trust 

may not be able to pay for the expense. This can present challenges for our beneficiaries because 

they may now be responsible for paying for the item or service out-of-pocket when they were 

anticipating reimbursement. Receipts get lost from time to time or a particular restaurant or store 

might not provide an itemized receipt. In these situations, it is helpful to review what other 

expenses the person has that are eligible for payment from the trust. This can help free up available 

money the beneficiary has outside the trust to pay for the purchase that the trust is unable to pay 

due to lack of appropriate documentation. 

 

Paying Bills on Time 

It can be challenging to pay bills in a timely manner due to documentation requirements 

and the review process. For Medicaid purposes, income must be deposited into the pooled trust 

the same month that the income is received, in order to meet the income-eligibility for that month, 

and often may be spent on bills that same month, leaving no accumulation to the next month6. 

Therefore, unlike a trust that a beneficiary may fund with a lump sum of money, where there may 

be sufficient trust funds to pay various bills throughout a month to make due dates, when the trustee 

is waiting for the income to be deposited, the trust may not have funds available for disbursement 

until the third or fourth of the month along with the challenge of allowing time for the funds to 

clear. Some beneficiaries may make multiple deposits throughout the month because they receive 

 
6 https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/19ma04.pdf 
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their Social Security check or pension on different days, which also leaves the trust with a short 

window to pay bills on time. Taking advantage of all options to pay vendors electronically helps 

cut down on postage and lost/outstanding checks. Encourage people to email or fax requests as 

much as possible and download bills online instead of waiting for them to come in the mail. This 

can help you pay bills as quickly as possible.  

NYSARC requires that bills are submitted at least 14 days before the due date. This 

provides ample time for follow up when needed and helps plan for mailing delays if a request is 

paid by check. Be sure to have a clear policy in place to avoid being held responsible for late 

payments. Trusts are administered by humans so there are bound to be errors and mistakes. If 

someone on the team is responsible for not paying a bill on time, have a clear policy on how you 

will handle paying late charges or contacting vendors to reinstate services. 

The beneficiary or caregiver may come to the trust having all of their expenses set up on automatic 

payments from a personal checking account. They may be resistant to cancelling these payments 

and push back that they can pay their own bills. Trustees should verify how these payments are set 

up and encourage the beneficiaries to switch the payment method to a credit card if necessary. This 

gives the beneficiary and their family peace of mind knowing that the bill is being paid on time 

every month and they can submit just one request to the trust with a copy of their credit card 

statement and the bills for each eligible expense. Now the team is reviewing one request while 

covering multiple monthly expenses in a single transaction. There are risks if the beneficiary is not 

compliant with disbursement policies and documentation requirements.  If the beneficiary requests 

payment for ineligible expenses or does not provide the required documentation, the trustee can 

reduce the amount of the distribution accordingly and the beneficiary will be responsible for the 

unpaid balance on the card. 

 

Are there any unexpected rules the State has applied?  

Connecticut Anomalies 

Connecticut DSS has implemented a couple of specific rules to which PLAN of CT adheres 

to~ 1) when a trust beneficiary is contributing income to a pooled trust and resides in a Residential 

Care Home (RCH), pursuant to CT General Statutes Sec. 17b-340, the trust beneficiary can only 

contribute up to the exact penny amount that their income exceeds the income cap for the Medicaid 

Waiver we call the CT Homecare Program for Elders; this is in part because the residents of RCH 
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receive a state cash assistance program we call State Supplement, in order to reside in the RCH.  

The challenge PLAN of CT faces with this rule is that the amount of contribution is usually a 

nominal amount, and far below the amount required to cover the costs of PLAN’s administration 

of the Trust.; 2) when the pooled trust is established by our Probate Court, the State of CT requires 

that the trust distribute trust assets remaining at the beneficiary’s death to the State for payback, as 

opposed to allowing the remainder to go into PLAN’s charitable trust.   

 

New York Requirement for Statutory Gift Rider for POA to Establish a Trust 

 In circumstances where a Medicaid applicant lacks the capacity to establish a trust by 

executing the trust document or pooled trust Joinder Agreement, an agent under Power of Attorney 

with the appropriate legal authority may establish the trust on their behalf. In July of 2017, the 

Human Resources Association which oversees Medicaid programs for NYC residents asserted that 

Powers of Attorney executed after September 1, 2009 must include a Statutory Gift Rider (SGR). 

If a special needs trusts is submitted that is signed by a POA without authority to establish a trust, 

the application will be deferred and the applicant will have the opportunity to execute a new POA, 

presuming they have the capacity to do so. This directive was later reversed under GIS 20 MA/03 

after much uproar from the legal community who questioned the legal basis for the directive and 

cited concerns that this ruling would cause unnecessary admissions to nursing homes.  Effective 

in March 2020, “districts may not require that permission to gift assets be included in a Power of 

Attorney used to establish an exception trust on behalf of an applicant/recipient”7. 

 

New York Pooled Trust Notification Bill 

December 18, 2017, the former Governor of New York Andrew Cuomo, signed the 

“Pooled Trust Notification Bill” into law. The bill requires that Medicaid applicants and recipients 

who have too much income to qualify for Medicaid are notified of the option to use a pooled trust. 

The bill specifically, “requires written notice to individuals eligible for the excess income program 

of the option to participate in a qualifying pooled trust as a means of qualifying for medical 

assistance.”8 The result, was a very short paragraph added to a person’s spend-down notice and 

buried on one of the last pages of the notice that could be easily overlooked. 

 
7 GIS 20 MA/03 New York Department of Health Office of Insurance Programs, 3/3/20 
8://www.nysenate.gov/legislation/bills/2017/A5175 
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Are there any issues you have had with Medicaid/Assistant Attorney General? 

Connecticut Application of Applied Income 

In December of 2016, CT DSS had begun calculating Applied Income (AI) contribution 

requirements for all elder waiver (CT Homecare Program for Elders-CHCPE)) recipients whose 

income exceeded $1,980/month (MNIL for family size/200% FPL), the AI contribution being ALL 

of their income over $1,980/month, less some minor deductions allowed for health insurance 

premiums and medical expenses not covered by Medicaid.  Knowing that it is near-impossible to 

live in CT on only $1,980/month, a task force was formed to challenge the implementation of this 

directive that was ultimately successful in reversing the state’s decision.  Laying out for the State 

DSS and AG the practical reality that disallowing folks the use of the monthly income would result 

in institutionalization, higher costs for the State, for CT taxpayers and a reversal of the significant 

efforts CT and the Federal Government had made to deinstitutionalization and allowing folks to 

live in the least restrictive environment, they issued a moratorium on the collection of the AI for 

now.  The State does still try to determine a way to calculate an Applied Income contribution larger 

than what it is currently collecting, but to date only implements a nine percent (9%) cost share 

when one’s income exceeds MNIL for family size/200% FPL, as opposed to ALL Income that 

exceeds that amount. 

 

Inconsistency in Medicaid Operations 

It is imperative that the organization is transparent and develops good working 

relationships with the local Medicaid offices. Establishing contacts and communicating regularly 

can help overcome challenges that might arise when a Medicaid office has new staff or changes 

policies. One of the biggest challenges NYSARC faces is that there are 62 counties statewide, 

which results in inconsistencies in how local Medicaid offices operate, what documentation they 

require, and how often they need that information. Beneficiaries are encouraged to communicate 

directly with their local Medicaid office when they have questions about what is required to join 

and manage their trust account.  

NYSARC experienced an issue with a local Medicaid office that was not counting the trust 

enrollment fee as part of a person’s spend-down deposit. This delayed several beneficiary’s access 

to care while it was being resolved. The office was under the impression that those fees were 

deducted before the funds went into the account. By providing a copy of the bank account 
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statement, NYSARC demonstrated that the full amount of the person’s spend-down was deposited 

into the trust and the enrollment fee was deducted from the trust account. While the Medicaid 

director continued to push back, we were able to escalate this to a representative from the New 

York State Department of Health and received clarification in writing that the deposit met the 

spend-down requirement. 

 

Lack of Communication About Trusts 

Despite the clear benefits of using a trust to spend-down excess income, some Medicaid offices 

are still resistant to sharing this information with applicants. In New York some counties are very 

forthcoming with the information and even refer clients to pooled trusts. This is another reason to 

work together, as these offices could be a main source of new account referrals. Some offices are 

explicitly told not to share the information. Even despite the introduction of the Pooled Trust 

Notification Bill, NYSARC continues to encounter Medicaid offices who do not openly share this 

information with applicants. 

 

Attempts to Collect Spend-down Despite Participation in a Pooled Trust 

 In New York, the Medicaid office or managed long-term care plan (MLTC) providing 

personal care services, is required to collect a person’s spend-down monthly or verify that the 

spend-down requirement is met. If Medicaid or the MLTC are not informed that a person is using 

a pooled trust to pay their spend-down, the agency may discontinue services or send letters to the 

beneficiary threatening to discontinue services if the spend-down is not paid. The solution is 

simply to inform the Medicaid office or provider of the person’s participation in a pooled trust by 

providing the executed documents and proof of their monthly deposits. This should be done 

immediately following enrollment in the trust, but the MLTC is sometimes not informed. Many of 

our beneficiaries are elderly and often confused about the process, so they send additional payment 

for fear of losing services despite having already paid the spend-down to the trust. This results in 

duplicate payments of the spend-down. If discovered, the Medicaid recipient should inform the 

MLTC immediately and seek reimbursement for the funds provided whenever possible. 
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Frequent Changes to Contribution Amount Calculations 

 When a trust is initially established, the amount a beneficiary needs to contribute is 

calculated based upon the gross income at that time and the income cap(s) for the programs they 

are trying to access.  Both the beneficiary’s income amounts and the income caps change at least 

annually, and sometimes more frequently, and beneficiary’s may not be aware of the need to adjust 

the amount of contribution in order to maintain eligibility.  This issue is typically seen with cost 

of living adjustments to social security, foreign pension conversion rates, when one spouse dies, 

and the Medicaid applicant receives more or less income as a result, etc. If there are mistakes in 

the budget, a person may be asked to provide more income than they have available to pay. Getting 

this corrected can be challenging especially during a global pandemic when Medicaid offices are 

short-staffed and handling an increased number of cases. It is often difficult to reach a live person 

to inform them and correct the issue. We encourage beneficiaries to reach out often and document 

their attempts to resolve the issue.  

 

Communicating Document Changes to Medicaid 

 Stay in contact with Medicaid and submit changes to your documents for review. 

Periodically there are changes to regulations that require updates to your Master Trust and/or 

Joinder Agreement. It is best to make these changes as quickly as possible and resubmit your 

documents to the appropriate agencies for approval. This can help you avoid any questions down 

the road and remain in compliance with the latest rules and regulations. 

Other times you may voluntarily make updates to your documents to help streamline the 

process for your beneficiaries. NYSARC has found that it is important to communicate these 

changes to Medicaid as early as possible to avoid issues in the review process. If Medicaid is made 

aware of the changes, they may be less likely to question them in the future. 

 

What are some of the highs and lows of acting as trustee of an income trust? 

Organization Financial Security 

Acting as trustee for income trusts has assisted in the financial security for both NYSARC 

and PLAN of CT. Establishment fees are the driving force of revenue for PLAN of CT.  Becoming 

too reliant on the high volume of monthly contributors can be dangerous. PLAN of CT has found 

that the amount of monthly enrollments in the pooled trust is often unpredictable and therefore 
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difficult to forecast for the annual budget. Most recently, the impact of COVID significantly 

reduced the number of new trusts. There are many speculations as to why the numbers have 

dwindled; attorneys became busier during the pandemic, there were many deaths of people 65 and 

over, there were no people using Money Follows the Person to leave nursing homes and the 

Medicaid offices significantly slowed on processing applications Additionally, changes to 

Medicaid eligibility and income limits can both positively and negatively impact the number of 

people to serve through the trust. 

 

Community Impact 

Serving people’s wishes to live in the community rather than an institutional setting is the 

greatest impact that the pooled trust organization can provide through acting as trustee of an 

income trust. Families are often grateful for this opportunity, especially in situations in which they 

are paying exorbitant amounts privately for care.  

Data shows that 77 percent of adults 50 and older want to remain in their homes for the 

long term9. When people can live at home, it leads to better health outcomes for their physical and 

mental health. These are clear indicators as to why the pooled trust is needed. Pooled trusts are 

often the only way a family can qualify financially for Medicaid home care, which provides critical 

services that prevent accidents, otherwise avoidable injuries, unnecessary hospitalizations, and 

institutionalization. This includes assisting in the movement to transition deinstitutionalize and 

provide people with the ability to have a choice in where they live. Looking at the most recent 

CMS transition report for Money Follows the Person10 data shows fluctuations of transitions. 

Becoming an advocate for maintaining a program in your state can be vital to assisting more people 

with disabilities be able to move back into the community.  

      Pooled income trusts also make it possible for people to continue to afford their monthly 

living expenses and maintain the lifestyle they are accustomed to as they age rather than depleting 

their life savings to cover the costs of care. It allows people with disabilities and adults over age 

65 to live in the home of their choice among their family and loved ones. This not only keeps the 

family unit together, it can help the Medicaid applicant maintain comfort and dignity by being able 

 
9 Binette, Joanne. 2021 Home and Community Preference Survey: A National Survey of Adults Age 18-
Plus. Washington, DC: AARP Research, November 2021. https://doi.org/10.26419/res.00479.001 
10 https://www.medicaid.gov/medicaid/long-term-services-supports/downloads/mfp-2020-transitions-brief.pdf 

https://doi.org/10.26419/res.00479.001
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to contribute to household bills and not have to choose between getting the medical care they need 

over buying food or paying rent. 

 

Continuity of Care 

          By depositing excess income into a pooled trust, a person is eligible to receive services and 

care that they did not have in the past. This makes it easier for our beneficiaries to schedule doctor’s 

appointments, access transportation, and other vital services to improve continuity of care. 

Additionally, automatic payment options make the process easier to manage than paying and 

submitting medical bills to Medicaid each month and maintaining receipts in instances of spend-

down.  

 

Reduced Cost and Administrative Work for Medicaid 

          Pooled trusts support our most vulnerable populations by enhancing their quality of life 

through their final years and providing them access to an alternative to nursing home placement. 

By managing the administration of a person’s spend-down and monitoring the use of funds, the 

trust helps Medicaid agencies save time and money. We protect our beneficiaries from exploitation 

and elder abuse while supporting our local Medicaid agencies by documenting transactions and 

ensuring that funds are used appropriately. 

          The cost of home care services is also generally less than paying for care in a skilled nursing 

facility and will help states reduce nursing home waiting lists as the demand for care rises with a 

growing aging population. 

 

Benefits to Caregivers 

          Using a pooled income trust to access Medicaid benefits, family caregivers can get peace of 

mind knowing that their loved one is being cared for when they are not able to be with them. Most 

care in the US is provided by unpaid caregivers who often have to quit their jobs or work less hours 

in order to care for a loved one. Medicaid community-based long-term care services can replace 

or supplement the care they are providing. Services can provide respite to caregivers and financial 

relief when family is helping to support the costs of private paying for services. This allows 

caregivers to work more without interruption and make better financial decisions for their own 

future.  
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          In New York, a caregiver can even be paid to provide care through Medicaid by utilizing 

the Consumer Directed Personal Assistance program11. This gives our beneficiaries the freedom 

to choose who provides care and how that care is provided. It allows people in rural communities 

to access services and helps States overcome the challenges of home health aide staffing shortages. 

Connecticut also offers self-directed care, but it is important to monitor for possible abuse in these 

cases. Much like any other trust, the trustee should monitor for any change of pattern in distribution 

requests. 

 

Being Prepared for an Increase of Volume of New Trusts 

It is difficult to properly prepare for the potential increase in trust volume. Serving as 

trustee for monthly contributors can cause some serious growing pains. Consider that there will be 

a substantial increase in deposits and checks. Procedures should be considered to endure this rise 

in volume along with ensuring proper controls are in place. Costs like staffing, postage, envelopes, 

check stock etc. will increase. Leveraging technology can be the solution the organization may 

need to reduce the impact on staff. Simple technology like scanning/going paperless can save 

significant time along with paying vendors directly rather than using paper checks and the mail. It 

is strongly advised that there is solid accounting software in place prior to marketing income trusts. 

The software must provide strong controls, a robust note-keeping tool along with an ability to 

easily upload multiple checks each week.  

The procedures for opening new accounts may not need to be updated, but it is 

recommended that the procedure for closing is reevaluated as there could be a significantly higher 

volume of trusts closing than the organization has experienced in the past.  Auditors often 

recommend using a checklist to ensure all steps are followed with each client.  Trusts in the process 

of closing can present an opportunity for theft within the organization, especially if too much time 

passes from death to final accounting to payout to the state(s) or transfer to the charitable trust. It 

is beneficial to have an established, clear timeline for the final accounting to be performed for all 

trusts, for all clients.  This provides transparency for family members and/or the state(s) receiving 

payback. It can also catch any mistakes that have been made with financial transactions, such as 

disbursements, deposits, or fees.  If remaining funds are held for charitable purposes, it is helpful 

 
11 https://www.health.ny.gov/health_care/medicaid/program/longterm/cdpap.htm 
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to provide an explanation as to why and how those funds will be used or donated along with a 

timeline to when funds will be transferred to the charitable trust account.  

 

Staffing issues 

      The kind of staff you need for these trusts can be different than those you typically hire to 

manage trusts. The more typical case manager who has experience with people with disabilities 

may not be the appropriate hire in these cases.  A person who handles a monthly contributor trust 

must not only be adept at working with people in crisis, but also have a real handle on budgeting 

and be highly organized.  Often the staff must keep track of a significant amount of monthly bills 

for a large caseload with money coming at different times each month. This requires a person with 

an ability to manage a reminder system along with an eye towards understanding budgeting. As 

many bills fluctuate in cost each month, the monthly contribution will stay the same. This may 

also include setting aside funds for future bills. It is essential that staff understands the need to do 

simple math each month, but also think critically.  

       PLAN of CT has added a simple quiz to the hiring process (attached). This quiz allows the 

employer to see a few skill sets prior to hiring: ability to write a complete sentence, basic math 

skills and draft a professional email and follow directions. More advanced applicants may also 

apply knowledge of entitlements/benefits, empathy and an ability to think critically.  PLAN has 

found this helpful with all applicants who will be working directly with trust clients, not just the 

monthly contributors. 

      An additional issue with working with a high population of aging beneficiaries is the 

significant amount of trusts that will close each year due to death.  It is strongly recommended that 

staff members are prepared to be empathetic and patient with the family when a beneficiary passes 

away.  It is possible that family members will be angry when they initially learn or are reminded 

that they will not receive the remainder of the funds held in the self-settled pooled trust.  This can 

be especially frustrating to family when a pre-need funeral has not been paid for.   

It is also essential to take into consideration the impact these deaths can have on staff.  

When a beneficiary passes away, staff members may respond differently to the death.  For those 

who need time, it is recommended to allow staff to grieve in necessary, appropriate ways and in 

some cases, to allow staff to attend the funeral.  It is helpful to have a stock of sympathy cards on 

file so staff can express their sympathies to family members as part of the grieving process.  
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Another best practice may be to hold a staff luncheon together if the passing is particularly difficult 

for the organization.  This requires management to being tuned-in to the needs of staff members 

in such situations.  Management should make efforts to be aware of changes in staff behaviors and 

to encourage self-care practices to support staff members. This can be extra difficult for newer 

staff as they deal with their first deaths of beneficiaries. 

 

Potential of Overdrawn Accounts 

      PLAN of CT requires that a beneficiary must contribute a minimum of $75/monthly and 

maintain an additional $300 in the account at all times.  This is an estimate of costs and closing 

fees.  NYSARC requires a minimum opening deposit of $300 and monthly administrative costs 

start at $30/month. Beneficiaries who make electronic deposits of monthly income are required to 

always maintain $100 in the account. Beneficiaries who make manual monthly deposits, must 

maintain a minimum balance equal to the full amount of a monthly deposit at all times to manage 

any returned checks. Although it’s not typical for checks to bounce, there are certainly occasions, 

especially as the organization begins to serve more beneficiaries. The organization should be 

mindful of paying bills immediately after the deposit. There are also occasions when the family 

will cancel the final check when the beneficiary passes, but they have not informed the trustee. 

During this difficult time, the family may also neglect to stop their scheduled deposits, so it's 

important to have a clear process regarding returned deposits after death so that your staff is 

comfortable handling these calls in a delicate manner. 

 

Addressing Transfer Penalties and Proving Fair Market Value   

Connecticut allows funding of the pooled trust without penalty when the amount of 

monthly income contribution is less than the average cost of one day in a Connecticut 

skilled nursing facility, or in today’s dollars, $462.25 ($14,060 average monthly cost in 

SNF x 12 months / 365 days).  When one is contributing monthly more than that amount, 

then Connecticut requires a spending plan be submitted and approved during the Medicaid 

application process, that shows that the transfer was for “Fair Market Value”, which means 

that the amount transferred will be spent on a actuarially sound basis; in simple terms, one 

must show that they will spend the monthly-contributed (or the lump sum contribution) 

either during one’s life expectancy, or in the next six months. 
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A practical challenge the Medicaid applicants who contribute large amounts into the pooled 

trust have is avoiding the staff at CT DSS who feel personally affronted that “someone with such 

high income can get on Medicaid” and delay the approval of the application by making challenges 

to the spending plan:  in actuality, anything, as long as it meets the sole benefit rule, is allowed to 

be on the spending plan, as there is nothing codified disallowing items from being listed on the 

spending plan-just hurdles overcoming personal bias of certain staff members! 

New York does not currently impose penalties for non-exempt asset transfers for Medicaid 

applicants of home care and other community-based long-term care Therefore, New Yorkers are 

not required to prove that the individual is receiving fair-market value for transfers to a pooled 

trust when the person is seeking home care services. This is set to change in the very near future. 

New York State intends to implement a 30-month lookback for Medicaid applicants seeking 

community-based long-term care services12. The new rule was passed in the April 2020 budget, 

but implementation has been delayed several times due to protections enacted under Maintenance 

of Effort requirements under Section 6008(b)(1) of the Families First Coronavirus Response Act 

(FFCRA)13. 

However, transfers to a pooled trust after a person is 65 are subject to review prior to being 

determined eligible for Medicaid nursing home care. While the goal is always to help people live 

at home for as long as possible, there are times where a person’s needs progress and they may be 

better served in a skilled-nursing or long-term care facility. At this time, there should not be a large 

balance in the trust as long as the beneficiary is regularly using the trust funds to pay bills. It can 

be helpful to run a regular report to identify individuals with a high balance so that your team can 

reach out and help them use the funds. 

Money in the trust that has been spent by the non-profit for the benefit of the Medicaid 

applicant is disregarded as the individual has received fair-market value in exchange for the assets 

transferred14. Though rarely requested, the Medicaid applicant is responsible for providing proof 

of the amounts the pooled trust paid for expenses to meet their needs during this time. This could 

include copies of bank statements detailing account activity, as well as associated documentation 

for specific trust transactions. The trust should maintain detailed records to assist beneficiaries 

 
12 https://health.ny.gov/health_care/medicaid/redesign/mrt2/proposals/30-month_lookback-final.htm 
13 https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf 
14 https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/08ma020.pdf 
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through this transition. Investment in a record management system and a strong disaster recovery 

plan become essential. As the trust grows, document retention policies and plans should be 

reviewed regularly. 

The remaining principal balance in the trust is uncompensated, making it an available 

resource that may be subject to a transfer penalty depending on what other resources the 

beneficiary has outside the pooled trust. In 2022, a single individual can have up to $16,800 in 

assets and spousal budgeting in New York can allow a married couple to keep a minimum of 

$74,820 in assets. Therefore, we rarely see transfer penalties imposed due to unspent funds in a 

pooled trust unless there is a significant balance. 

 

Conclusion 

Utilizing the pooled trust as an income trust can provide significant benefits to the disability 

community, the organization and the State Medicaid budget and staff. Organizations are cautioned 

of the potential growing pains that can come with a sudden influx of high volume accounts, but 

are equally encouraged to participate for the impact it has on the community as a whole. 
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HIRING QUIZ  

Client Deposit monthly- $1998.00 (client still has approximately $1900 at home in income to 

take into consideration) 

March Bills Submitted to Trust Administrator by Client 

Mortgage- $1088.00 

Cable Bill- $337.66 

Electric (monthly budget amount) - $195.00 

Groceries on Credit Card- $696.57 

3 Medical Bills- $29.00, $30.00, $30.00 

Car Registration- $100.00 

Hold for Trustee Fees (mandatory) - $100.00 

 

Compose a professional and friendly email explaining there is not enough money to pay all of the 

bills submitted and make a suggestion(s) as to which bills you think the trust could/should pay. 
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Using a Pooled Trust as an 
Income Trust
A Panel Discussion with: 

Sarah Grimes, NYSARC, Amy Orlando Esq., Law Offices of Amy Orlando, &
Kerry Tedford-Coles, PLAN of CT

This is Good For 
Everyone
 Average cost of SNF minus 

community care = 
Government/Tax Payer 
Savings

 People with disabilities live 
in the community rather 
than an institutional setting

 States receive remaining 
funds in Pooled Trust (in 
some cases)

 Revenue generated for the 
organization

How Does an Income Trust Work?

Income tested programsIncome tested programs

Community Medicaid
Home Community Base Care Services (HCBS)
•Money Follows the Person
•Community Home Care Waivers
•Medicaid Savings Program

A person contributes their income that 
exceeds the income limit of a means tested 

program to the pooled trust each month

A person contributes their income that 
exceeds the income limit of a means tested 

program to the pooled trust each month

1

2

3
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How is this legal?

 Type of first-party, or self-settled special needs trust 

 Codified under 42 U.S.C. § 1396p(d)(4)(C)

 Must have qualifying disability as defined by Social Security Law 
Section 1614(A)(3) [42 USC §1382C(A)(3)]

 New York: 
 Social Services Law Section 366(2)(b)(2)(iii) and 18 NYCRR 360-4.5(b)(5)

 See also, Miller Trusts, Qualifying Income Trusts (QITs), etc.

The Challenges

Increase in volume 
and staffing

Ensuring bills are 
paid on time

No cash to people 
who typically use 

cash for purchases

Needing a robust 
accounting 

software system

Proving sole benefit 
when you have to 

pay significant 
household bills

Increasing the 
likelihood of clients 
passing away-staff 

impacts

A different kind of 
case management 

booking vs case 
management

4

5

6
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Highs and 
Lows of 
Acting as 
Trustee of a 
Pooled Trust

Highs:

 Financial security for the organization

 Community impact

 Continuity of care

 Reduced cost and administrative work for Medicaid

 Benefits to caregivers

Lows:

 Preparation for increase in volume

 Staffing issues

 Potential of overdrawn accounts

 Addressing penalties and proving “Fair Market Value”

HIRING QUIZ

Client Deposit monthly- $1998.00 (client still has approximately $1900 at 
home in income to take into consideration)

March Bills Submitted to Trust Administrator by Client

Mortgage- $1088.00

Cable Bill- $337.66

Electric (monthly budget amount) - $195.00

Groceries on Credit Card- $696.57

3 Medical Bills- $29.00, $30.00, $30.00

Car Registration- $100.00

Hold for Trustee Fees (mandatory) - $100.00

Compose a professional and friendly email explaining there is not enough money 
to pay all of the bills submitted and make a suggestion(s) as to which bills you 
think the trust could/should pay.

Proving Fair Market Value 
for Those 65 and Over

 Using a Spending Plan to avoid a transfer penalty

 In CT it is submitted with the Medicaid 
application/trust document to be approved by 
the state

 It must prove that all funds can be used over a 
6-month period (typically monthly, but allows for 
some savings towards major expenses like 
property taxes)

 Workers can insert their own judgements on the 
spending plans

 NO Lookback for Community Medicaid in NY

 Transfers to pooled trust subject to penalty upon 
applying for NH/Chronic Care Medicaid

7

8

9
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What Kind of Issues Have you Encountered 
with Government Agencies?

 Application of Applied 
Income for homecare waiver

 Inconsistency from Medicaid 
office to Medicaid office

 Lack of communication

 Medicaid not updating 
systems to reflect reduced 
income

 Frequent changes to 
contribution amounts

 Communicating changes to 
Medicaid

Any Questions?

10

11
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Introduction  

 A fiduciary is a person or entity in whom another reposes reliance and confidence. A 

fiduciary must act in the best interests of the person or entity that is relying on the fiduciary and 

has affirmative duties to those relying on the good faith of the fiduciary.  Certain relationships 

impose fiduciary duties, such as attorneys to clients, doctors to patients, accountants to clients, 

trustees to beneficiaries, guardians to wards, conservators to conservatees, and attorneys-in-fact 

to principals, to name a few. When a fiduciary breaches fiduciary duties, the fiduciary may be 

liable to the beneficiaries for damages. 

Personal Representatives 

The rights and duties of an executor are derived from the decedent’s will, applicable state 

statutes and court orders in proceedings involving the estate. The duties of an estate 

administrator are set forth in the governing statutes and court orders, if any. Personal 

representatives are required to perform their duties in the same manner that a prudent person 

would manage his or her own affairs and are held to a strict standard of care. They must act in 

good faith and deal impartially with beneficiaries.  

Generally, the personal representative has a duty to settle and distribute the estate 

expeditiously and efficiently. See, e.g., Uniform Probate Code (“UPC”) section 3-7031. 

Specifically, the personal representative must locate the original will, identify and determine the 

value of the probate assets, secure real property and take possession of personal property, prepare 

and file tax returns, pay claims and taxes, identify the beneficiaries, manage the assets and 

 
1 The UPC has been adopted in its entirety in the following states: Alaska, Arizona, Colorado, 

Florida, Hawaii, Idaho, Maine, Michigan, Minnesota, Montana, Nebraska, New Mexico, North 

Dakota, South Carolina, South Dakota and  Utah. The other states have adopted parts of the 

UPC.  
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distribute the assets pursuant to the terms of the will or the laws of intestacy. See UPC Section 3-

709.  

 A personal representative can engage attorneys, accountants, realtors, financial advisors 

and others to advise and assist them in administering the estate. The personal representative, 

however, may be held liable if those hired by the personal representative cause harm to the 

estate.  

Trustees 

Trustees have a duty to avoid self-dealing, to avoid improper delegation of the trustee’s 

duties, to deal impartially with all beneficiaries and to prudently invest the trust assets. All 

Trustees are required to keep accurate records, file tax returns and/or accountings and comply 

with the terms of the trust document. Depending on the state, the actions of the trustee may be 

governed by the state’s Principal and Income Act2, Prudent Investor Act and Uniform Trust 

Code.  

Most states have enacted the Uniform Prudent Investor Act (“UPIA”). Several other states 

have enacted prudent investor statutes that are similar to the UPIA. This Act made five 

fundamental changes to the criteria for prudent investing set forth in the Restatement of Trusts 

3d: Prudent Investor Rule. 

• The standard of prudence is applied to investments as part of the total portfolio, 

rather than to individual investments.  

• The fiduciary’s primary consideration is balancing in all investing between risk 

and return.  

 
2 Most states have enacted the Uniform Principal and Income Act, which was designed to provide 

procedures for personal representatives and trustees in allocating assets to principal and income, 

and to govern their distribution to beneficiaries. 
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• Rather than restrict the types of investments, the trustee is permitted to invest in 

anything that contributes to achieving the risk/return objectives of the trust so 

long as the other requirements of prudent investing are met.   

• The requirement that fiduciaries diversify investments has been incorporated into 

the definition of prudent investing. 

• Trustees are permitted to delegate with the proper safeguards. 

The Uniform Trust Code (“UTC”), considered the first national codification of trust law, 

was promulgated by the National Conference of Commissioners on Uniform State Laws 

(“NCCUSL”)3  in 2000 and last revised or amended in 2010.  According to the Prefatory Note, 

there was a realization that, given the greatly expanded use of trusts in recent years, trust law was 

thin and fragmentary in many states.  The UTC was drafted to provide a comprehensive guide on 

trust law issues.  The UTC was modeled on California’s trust statute in close coordination with 

Restatement (3d) of Trusts. 

Although the UTC consists of a set of default provisions that a trust instrument may 

override, there are a number of notable exceptions.  Section 105(b) sets forth the exceptions over 

which the terms of a trust do not prevail.  Included among the mandatory rules are: 

• the requirements for creating a trust; 

• the duty of a trustee to act in good faith and in accordance with the terms 

and purposes of the trust and the interests of the beneficiaries; 

• the requirement that a trust and its terms be for the benefit of its 

beneficiaries, and that the trust have a lawful purpose, not contrary to public 

policy; 

 
3 NCCUSL is also known as the Uniform Law Commission (“ULC”).  
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• the power of the court to modify or terminate a trust; 

• the effect of a spendthrift provision and the rights of creditors and assignees 

to reach a trust; and 

• the power of the court to require, dispense with, modify or terminate a bond. 

The UTC sets forth specific duties of the trustee which are derived from the common law 

and the principles contained in the Restatement (3d) of Trusts. These include: 

• the duty to administer the trust in good faith 

• the duty of loyalty 

• the duty of impartiality 

• the duty of prudent administration 

• the duty to use special skills or expertise 

The UTC incorporates or supersedes several uniform acts, such as the: 

• Uniform Probate Code (Article VIII); 

• Uniform Prudent Investor Act; 

• Uniform Trustee Powers Act; and 

• Uniform Trusts Act. 

Special Needs Trusts 

 The administration of a special needs trust is similar to that of other trusts insofar 

as accounting and tax law are concerned. The trustee of a special needs trust, however, 

must also understand the public benefits programs that may be available to the 

beneficiary and how distributions from income or principal may affect the beneficiary’s 

eligibility for those programs.  
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There may be others who are assisting the special needs beneficiary in obtaining 

benefits, such as a legal guardian, parents and advocates. The trustee must work together 

with those others to ensure that the beneficiary is accessing the public benefits that he or 

she is entitled to receive.  

Agent Under A Durable Financial Power of Attorney 

 A power of attorney is a written instrument by which a principal authorizes another 

individual, known as the agent, to perform specified acts on behalf of the principal. The power of 

attorney is an effective planning tool for those who anticipate needing assistance with financial 

matters. A power of attorney may eliminate the need for a guardianship proceeding, the 

associated court costs and a public determination of incapacity.  A principal executing a power of 

attorney intends the agent to act for the principal’s benefit.  Giving another person the authority 

to manage one’s financial affairs through a power of attorney, however, opens the door to 

financial abuse of the authority by the agent.   

 Power of attorney forms are now widely available on the internet allowing a principal to 

sign a simple document that conveys extraordinary powers without the benefit of counsel.  The 

popularity of the power of attorney has contributed to its use in transactions more complex than 

originally intended by the law.  An unscrupulous agent acting under a broad power of attorney 

may have authority to conduct transactions that are not in the principal’s best interest such as 

transferring the principal’s property without notifying the principal.  In an effort to curtail abuses 

of powers of attorney, states have adopted statutes that address execution requirements, fiduciary 

obligations, limitations of the authority of the agent and the standard of care required of the 

agent.  
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 At common law, powers of attorney terminated upon the incapacity of the principal. A 

durable power of attorney is created by statute to either survive the incapacity of the principal or 

become effective upon the incapacity of the principal, permitting the extended management of 

the principal’s assets.  

 NCCUSL made statutory durable powers of attorney part of the Uniform Probate Code  

in 1969 to provide an alternative to court-oriented protective procedures. The durable powers of 

attorney provisions of the UPC were amended and a separate Uniform Durable Power of 

Attorney Act was adopted in 1979. The original Uniform Durable Power of Attorney Act which, 

at one time was followed by most states, was last amended in 1987.   

 The current Uniform Power of Attorney Act (“UPOAA”) was adopted by NCCUSL in 

2006 in response to a national review of state power of attorney legislation. This review 

determined that many states had enacted provisions with respect to areas that the original 

Uniform Durable Power of Attorney Act was silent including: 

1. authority of multiple agents; 

2. authority of a guardian appointed after the execution of the POA; 

3. impact of the dissolution of a marriage where the spouse is the agent; 

4. portability; 

5. authority to make gifts; and 

6. standards of agent conduct and liability.  

 The presumption of the UPOAA is that a power of attorney is durable unless otherwise 

expressed. It provides a default standard for agent conduct and liability. The UPOAA provides 

for third party reliance on the power of attorney and liability for unreasonable refusal to accept 
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the power of attorney. The agent may file for a court order to enforce acceptance of the power of 

attorney.  An optional statutory form for creating a power of attorney is included in the UPOAA. 

 The UPOAA addresses legislative trends and best practices and balances the need for 

acceptance of an agent’s authority against the need to prevent and redress financial abuse. While 

all 50 states have power of attorney statutes, twenty-nine states have adopted the UPOAA.4  

 There is little dispute that an agent under a power of attorney is a fiduciary. Many state 

statutes, however, are silent as to the agent’s standard of care. In those state statutes that address 

the standard of care, there are substantial differences among the states. Illinois and Indiana, for 

example, employ a standard of “due care.” 755 Ill. Comp. Stat. Ann. 45/2-7 (“Whenever a power 

is exercised, the agent shall act in good faith for the benefit of the principal using due care, 

competence, and diligence in accordance with the terms of the agency and shall be liable for 

negligent exercise.”); Ind. Code Ann. § 30-5-6-2 (“Except as otherwise stated in the power of 

attorney, the attorney in fact shall use due care to act for the benefit of the principal under the 

terms of the power of attorney.”). Florida and Missouri, on the other hand, use a standard of care 

akin to that of a trustee. Fla. Stat. Ann. § 709.08(8) (“Except as otherwise provided [in the 

statute], an attorney in fact is a fiduciary who must observe the standards of care applicable to 

trustees ….”); Mo. Ann. Stat. § 404.714 (“A person who is appointed an attorney in fact under a 

power of attorney, either durable or not durable, who undertakes to exercise the authority 

conferred in the power of attorney, has a fiduciary obligation to exercise the powers conferred in 

the best interests of the principal, and to avoid self-dealing and conflicts of interest, as in the case 

 
4 The following states have enacted the UPOAA: Alabama, Arkansas, Colorado, Connecticut, 

Georgia, Hawaii, Idaho, Iowa, Kentucky, Maine, Maryland, Montana, Nebraska, Nevada, New 

Hampshire, New Mexico, North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, South 

Dakota, Texas, Utah, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

Legislation is currently pending in Massachusetts and the District of Columbia.  
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of a trustee with respect to the trustee's beneficiary or beneficiaries….”). Section 114 of the 

UPOAA addresses the minimum mandatory standard of care that must be employed by an 

attorney in fact. It states that the agent under a power of attorney must “act with the care, 

competence, and diligence ordinarily exercised by agents in similar circumstances.” 

 Section 114 of the UPOAA requires the attorney-in-fact to act in accordance with the 

principal’s “reasonable expectations” to the extent they are known by the agent. If those 

expectations are not known, the attorney-in-fact must act in the principal’s “best interest.” The 

agent must act in good faith and only within the scope of authority granted in the power of 

attorney.  

Guardians and Conservators  

 Guardianships and conservatorships are governed by state statutes. As a result, the duty 

of care owed by guardians to the wards or conservatees varies from jurisdiction to jurisdiction.  

 In 1982, the NCUSSL approved the Uniform Guardianship and Protective Proceedings 

Act. That Act was replaced in 1997 and was enacted by Alabama, Colorado, District of 

Columbia, Hawaii, Massachusetts, Minnesota and the U.S. Virgin Islands. Section 314 of the 

1997 Act states that a guardian “shall act in the ward’s best interest and exercise reasonable care, 

diligence, and prudence.” 

 In 2017, the NCUSSL approved the Uniform Guardianship, Conservatorship, and Other 

Protective Arrangement Act which, according to the NCUSSL, is a “comprehensive statute for 

the twenty-first century.”5 This Act, which has been enacted in Washington and Maine, promotes 

person-centered planning to incorporate the preferences and values of the incapacitated person 

into the guardianship order, requires courts to order the least-restrictive alternative.  

 
5 See,  https://www.uniformlaws.org/committees/community-home?communitykey=2eba8654-8871-4905-ad38-
aabbd573911c&tab=groupdetails 
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Power of Attorney for Health Care 

 Every state has statutes authorizing the use of advance health care directives. Concerned 

about the fragmentation of these laws and the inconsistency of advance health care directive 

statutes from state to state, the National Conference of Commissioners on Uniform State Laws 

approved the Uniform Health-Care Decisions Act in 1993. Since that time, however, only seven 

states, Alaska, Delaware, Hawaii, Maine, Mississippi, New Mexico and Wyoming, have enacted 

the Act.  

 A power of attorney for health care, also known as an advance health care directive or 

health care proxy, authorizes an agent to make medical decisions for the principal when he or she 

is no longer able to give informed consent to medical treatment. While the state statutes may 

vary, there are some common concepts that govern health care agents. 

 Generally, a health care agent is required to make decisions for the principal as if he or 

she were making those decisions. Obviously, this task is easier if the principal’s wishes are 

expressed in writing or at least have been communicated to the agent. If the principal’s wishes 

are not known, however, the agent must employ substituted judgment to determine what the 

principal would do or not do. Such decisions may require the agent to consider the principal’s 

religious beliefs, values, previous decisions and personality. If the agent is unable to determine 

what the person would choose to do under the circumstances, then he or she must make decisions 

that are in the best interests of the principal.  

Elements of Establishing Breach of Fiduciary Duty 

 1. Existence of fiduciary duty 

 2. Breach of duty 

 3. Causation 
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 4. Damages 

Remedies for Breaches of Fiduciary Duties 

 

 As noted above, state law generally governs the duties owed by fiduciaries. Remedies for 

breaches of fiduciary duties include: 

• actual damages; 

• lost profits; 

• disgorgement of fees or profits; 

• out of pocket losses; 

• punitive damages; 

• rescission; 

• injunctive relief; 

• accountings; 

• surcharge; 

• reformation; 

• constructive trust; 

• removal of fiduciary; 

• attorneys fees; 

• criminal penalties.  
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• A fiduciary is a person or entity in 
whom another reposes reliance and 
confidence.

• A fiduciary must act on behalf of the 
best interests of the person or entity 
that is relying on the fiduciary.

• A fiduciary has affirmative duties to 
those relying on the good faith of the 
fiduciary.

WHAT IS A FIDUCIARY?

Schenck, Price, Smith & King, LLP

• attorney to client
• doctor to patient
• accountant to client
• trustee to beneficiary
• Guardian to ward
• Conservator to conservatee
• attorney-in-fact to principal

EXAMPLES OF FIDUCIARY 
RELATIONSHIPS

1

2

3
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• The rights and duties of an executor are derived 
from the decedent’s will, applicable state statutes 
and court orders in proceedings involving the 
estate. 

• The rights and duties of an estate administrator 
are set forth in the governing statutes and court 
orders, if any. 

• Personal representatives are required to perform 
their duties in the same manner that a prudent 
person would manage his or her own affairs and 
are held to a strict standard of care. 

• They must act in good faith and deal impartially 
with beneficiaries.

PERSONAL REPRESENTATIVES

Schenck, Price, Smith & King, LLP

Duty to settle and distribute the estate 
assets and income expeditiously 
Must locate the original will, identify and 
determine the value of the probate assets, 
secure real property and take possession of 
personal property, prepare and file tax 
returns, pay claims and taxes, identify the 
beneficiaries, manage the assets and 
distribute the assets pursuant to the terms 
of the will or the laws of intestacy.

PERSONAL REPRESENTATIVES

Schenck, Price, Smith & King, LLP

Personal representative can engage 
attorneys, accountants, realtors, 
financial advisors and others to 
advise and assist them in 
administering the estate.
May be held liable if those hired by 
the personal representative cause 
harm to the estate.

PERSONAL REPRESENTATIVE

4

5

6
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Duty to avoid self-dealing, to avoid 
improper delegation of the trustee’s 
duties, to deal impartially with all 
beneficiaries and to prudently invest the 
trust asset.
Keep accurate records, file tax returns 
and/or accountings and comply with the 
terms of the trust document. Depending 
on the state, the actions of the trustee 
may be governed by the state’s Principal 
and Income Act, Prudent Investor Act 
and Uniform Trust Code.

TRUSTEES

Schenck, Price, Smith & King, LLP

• The standard of prudence is applied to 
investments as part of the total portfolio, 
rather than to individual investments.

• Primary consideration is balancing in all 
investing between risk and return.

• Trustee is permitted to prudently invest in 
anything that contributes to achieving the 
risk/return objectives of the trust 

• The requirement that fiduciaries diversify 
investments has been incorporated into the 
definition of prudent investing.

• Trustees are permitted to delegate with 
proper safeguards.

PRUDENT INVESTOR ACT

Schenck, Price, Smith & King, LLP

UTC consists of a set of default provisions 
that a trust instrument may override.

UNIFORM TRUST CODE (UTC)

7

8

9
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Exceptions over which the terms of the trust do not
prevail:

• the requirements for creating a trust;
• the duty of a trustee to act in good faith and in 

accordance with the terms and purposes of the trust 
and the interests of the beneficiaries;

• the requirement that a trust and its terms be for the 
benefit of its beneficiaries, and that the trust have a 
lawful purpose, not contrary to public policy;

• The power of the court to modify or terminate a trust;
• The effect of a spendthrift provision and the rights of 

creditors and assignees to reach a trust; and
• The power of the court to require, dispense with, 

modify or terminate a bond.

EXCEPTIONS

Schenck, Price, Smith & King, LLP

• the duty to administer the trust in good 
faith

• the duty of loyalty
• the duty of impartiality
• the duty of prudent administration
• the duty to use special skills or expertise

UTC - SPECIFIC DUTIES OF 
TRUSTEE

Schenck, Price, Smith & King, LLP

Similar to that of other trusts insofar as 
accounting and tax law are concerned. 
Must also understand:

• public benefits programs that may be 
available to the beneficiary.

• distributions from income or principal 
may affect the beneficiary’s eligibility for 
those programs.

SPECIAL NEEDS TRUST

10

11
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A Power of Attorney is a written instrument 
by which a principal authorizes another 
individual, known as the agent, to perform 
specified acts on behalf of the principal.
A principal executing a power of attorney 
intends the agent to act for the principal’s 
benefit.
The agent must act in good faith and only 
within the scope of authority granted in the 
power of attorney.

AGENT UNDER A DURABLE 
FINANCIAL POWER OF ATTORNEY

Schenck, Price, Smith & King, LLP

Governed by state statutes. Duty of care 
owed by guardians/conservators to the 
wards/conservatees varies from jurisdiction 
to jurisdiction.

GUARDIANS AND 
CONSERVATORS

Schenck, Price, Smith & King, LLP

Every state has statutes authorizing the use of 
advance health care directives.

Authorizes an agent to make medical decisions for 
the principal when he or she is no longer able to give 
informed consent to medical treatment.

If the principal’s wishes are not known, the agent 
must employ substituted judgment. 

If the agent is unable to determine what the person 
would choose to do under the circumstances, then he 
or she must make decisions that are in the best 
interest of the principal.

POWER OR ATTORNEY FOR 
HEALTH CARE

13

14

15
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1. Existence of fiduciary duty
2. Breach of duty
3. Causation
4. Damages

ELEMENTS OF ESTABLISHING 
BREACH OF FIDUCIARY DUTY 

Schenck, Price, Smith & King, LLP

• actual damages;
• lost profits;
• disgorgement of fees or profits;
• out of pocket losses;
• punitive damages;
• rescission;
• injunctive relief;
• accountings;
• surcharge;
• reformation;
• constructive trust;
• removal of fiduciary;
• attorney’s fees; and
• criminal penalties.  

REMEDIES FOR BREACHES OF 
FIDICUIARY DUTIES

Schenck, Price, Smith & King, LLP

In re Estate of Skinner, 370 N.C. 126, 804 
S.E.2d 449, 2017 N.C. LEXIS 692, 2017 WL 

4322459

BREACH OF DUTY OF 
IMPARTIALITY (SELF-DEALING)

16
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18
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Lynch v. Barba, 2018 Del. Ch. LEXIS 109, 2018 
WL 1613834

FAILURE TO APPLY FOR PUBLIC BENEFITS 
ON BEHALF OF THE BENEFICIARY)

Schenck, Price, Smith & King, LLP

Scott v. McDonald, 26 Cal. App. 5th 463, 237 
Cal. Rptr. 3d 137, 2018 Cal. App. LEXIS 748, 
2018 WL 4001771

FAILURE TO INVESTIGATE WHETHER MEDICARE 
WOULD PAY FOR HOME HEALTH CARE SERVICES

Schenck, Price, Smith & King, LLP

In re Matthew W.T. Goodness Trust, 2009 
R.I. Super. LEXIS 54

FAILURE TO PROACTIVELY IDENTIFY THE 
NEEDS OF THE TRUST BENEFICIARY

19
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A fiduciary has a legal obligation that is 
considered the highest standard of care under 
the law. There are myriad remedies for 
breaches of fiduciary duties depending on the 
governing instrument, state statutes and case 
law. Fiduciaries who engage attorneys can 
proactively sidestep breaching their fiduciary 
duties and potential exposure to personal 
liability. Informed principals, testators and 
grantors also should consult attorneys to 
ensure that they are choosing fiduciaries who 
will understand and scrupulously attend to their 
fiduciary duties.

CONCLUSION

Schenck, Price, Smith & King, LLP

ANY QUESTIONS?

QUESTIONS?

Schenck, Price, Smith & King, LLP

Thank you

Shirley B. Whitenack, Esq.
(973) 540-7336
sbw@spsk.com
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I. Introduction 

Pooled Special Needs Trusts (PSNTs) are unique trust vehicles. PSNT trustees provide vital 

services for what may perhaps be the most underserved, yet most deserving, population in our 

country. A PSNT allows a person with a disability the opportunity to protect funds for 

supplemental needs while still qualifying for crucial means-tested public benefits.  

 

As the U.S. population continues to age, there is even more need for competent Special Needs 

Trust (SNT) administration. PSNTs are uniquely situated to assist. This presentation will outline 

the opportunities available to PSNT and SNT trustees in managing Individual Retirement 

Accounts (IRAs) for trusts for people with disabilities. It will cover taxation of IRAs as well as 

exciting new planning opportunities afforded under the Setting Every Community Up for 

Retirement Enhancement (SECURE) Act.  

II. Demographics 

Retirement savings in the United States continue to grow. Additionally, approximately 76 

million baby boomers are living in the U.S. today. The choices baby boomers will make in 

terms of retirement and how they pass on their retirement savings will have a significant 

impact on trustees of all types of trusts, but potentially most significantly on trustees of SNTs. 

According to research from ICI, at the end of the second quarter of 2020, there was $10.8 

trillion in IRAs, representing 34% of all U.S. total retirement assets. This means that the 

remaining 66% of retirement assets, or approximately $31.8 trillion, are in employer-

sponsored retirement plans (401(k)s, 403(b)s, 457(b)s, profit-sharing plans, non-qualified 

deferred compensation plans, SEP plans, etc.). Additionally, the ICI research shows that about 

https://www.ici.org/doc-server/pdf%3Aper27-01.pdf
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82 million households (or 64% of the U.S.) had some type of tax-advantaged retirement 

savings. These figures suggest that there is a robust opportunity for SNT trustees who 

administer inherited IRAs for the benefit of SNTs. 

It is important to note, however, that many people in the U.S. live much longer than the 

average of 78.7 years. According to the Social Security Administration, a healthy 65-year-old 

woman has a very good chance to live until age 86. This advanced life expectancy may 

translate into smaller inherited IRA assets. Additionally, more Americans are dipping into their 

retirement funds early. A recent TD Ameritrade survey showed that 44% of Americans ages 

40 to 79 have taken money out of a retirement account. Accordingly, those counting on Social 

Security to fund post-retirement life may be in for a shock. The Social Security program is 

only guaranteed to be funded through 2035; according to Business Insider, after 2035, it may 

only be three quarters funded. This may mean that people already taking money from Social 

Security may see a drop in payments while new retirees may have trouble getting any money 

at all. Also, the number of people in the U.S. 65 and older is projected to increase from 

approximately 56 million today to more than 78 million by 2035. More people may, therefore, 

be receiving benefits from Social Security while fewer people will be paying into the fund.  

III. IRAs - General 

An IRA is a tax-advantaged savings account that individuals can use to save for retirement. 

Any person who has earned income can fund an IRA. An IRA is very similar to an employer-

sponsored retirement account (401(k), etc.), but it does not require the employer to be involved 

- thus the “individual” of “individual retirement account.” A person may have an IRA and an 

employer-sponsored retirement account such as a 401(k). The only limitation is on the 
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combined total amount of assets that a person may contribute to retirement accounts annually 

($20,500 for 2022). 

There are several types of IRAs including traditional IRAs, Roth IRAs, Simplified Employee 

Pension (SEP) IRAs, and Savings Incentive Match Plan for Employees (SIMPLE) IRAs. Each 

type of IRA has different rules regarding taxation, eligibility, and withdrawals. For brevity’s 

sake, this presentation will focus primarily on traditional IRAs, rollover IRAs, and inherited 

IRAs. 

Early Withdrawals 

Since IRAs are meant to be retirement savings vehicles, there is generally an early withdrawal 

penalty of 10% federal tax if a person takes funds out of the IRA before the age of 59½. There 

are notable exceptions to this penalty, however. Early withdrawals from an IRA without 

penalty are allowed in the following circumstances: 

● Up to $10,000 for a “first-time” home purchase (i.e., a person hasn’t owned a home in 

the last two years) 

● Qualified education expenses (e.g., tuition, fees, room and board, textbooks, etc.) 

● Permanent disability 

● Unreimbursed/uncovered medical expenses exceeding 7.5% of adjusted gross income 

(AGI) 

● Health insurance premiums while unemployed 12 weeks or longer 

● Substantially Equal Periodic Payments (SEPP) 

Of note, early withdrawals are taxed as income just as Required Minimum Distributions 
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(RMDs) are (covered later in this presentation) even if not subject to early withdrawal 

penalties.  

Contributions 

In most cases, contributions to an IRA are tax deductible. Put simply, if a person contributes 

$2,000 to an IRA, their taxable income is reduced by that same amount. Funds in an IRA are 

usually invested, and IRA holders do not pay taxes on any growth. However, when a person 

withdraws funds from an IRA in retirement, the withdrawal amount is taxed at their ordinary 

income tax rate. This is why IRAs are sometimes referred to as “tax-deferred” vehicles. This is 

particularly advantageous for the growth of the IRA and the contributor’s personal taxable 

income reduction, but also because most Americans will have a lower ordinary income tax rate 

in retirement than they have when they are working. 

For 2022, the annual individual contributions to traditional IRAs cannot exceed $6,000 for 

people younger than 50. People older than 50 can contribute up to $7,000 annually (aka a 

“catch-up contribution”). For an individual without an employer-sponsored retirement plan 

(e.g., 401(k)), traditional IRA contributions are fully tax deductible. For an individual (or their 

spouse) who does participate in an employer-sponsored retirement plan, the person’s modified 

adjusted gross income (MAGI) determines how much of the traditional IRA contributions can 

be deducted.  

Roth IRAs 

Contributions to a Roth IRA are not tax deductible. Because contributions to a Roth IRA are 

made with after-tax dollars, investment gains are not taxable either. Qualified distributions and 
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distributions after retirement from Roth IRAs do not incur income taxes. Additionally, Roth 

IRAs have no Required Minimum Distributions (RMDs), which are discussed in more detail 

later in this presentation. 

Rollover IRA 

A rollover IRA is an account used to transfer money from an employer-sponsored retirement 

plan, such as a 401(k), into an IRA. When done correctly, the funds maintain their tax-deferred 

status and do not lead to income taxes or early withdrawal penalties. The transfer of an 

employer-sponsored retirement plan into an IRA is sometimes referred to as a “custodian to 

custodian” transfer - meaning the nature of the account is staying the same, but the investment 

provider and/or asset custodian is changing. 

When an individual leaves an employer, they typically have three options for their retirement 

plan: 1) leave it in the current plan, 2) roll it over into an IRA or a new employer’s plan, or 3) 

cash out the funds (thus triggering taxes and potential penalties). According to the 

aforementioned ICI research, approximately 6 in 10 traditional IRA-owning households 

indicated that their IRAs contained rollovers from employer-sponsored retirement plans. Ease 

of use, lower fees, greater investment options, and account consolidation are some of the most 

common reasons for IRA rollovers. Rollovers can be done into traditional IRAs or Roth IRAs 

depending on the nature of the account’s contributions (i.e., pre- or after-tax). Note that 

rollovers do not count as contributions. 

If a direct rollover, or custodian to custodian transfer, is completed correctly, there are no taxes 

to be considered. In an indirect rollover, the account owner (or trustee, personal representative, 

https://www.ici.org/doc-server/pdf%3Aper27-01.pdf
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etc.) asks for a check to be made out to themselves from the employer-sponsored retirement 

plan. Generally, the person has 60 days from the date they receive that distribution to put the 

money into a rollover IRA. If that deadline is missed, the account holder owes ordinary 

income taxes on the amount of the check, plus the 10% early withdrawal penalty (if 

applicable). Often in an indirect rollover, the employer will withhold 20% of the individual’s 

retirement account balance. To recoup these funds, the individual must deposit into their IRA 

the complete account balance. For example:  

● An individual’s employer-sponsored retirement account has a balance of $100,000.  

● If they are withholding 20%, the employer would send a check to the individual in the 

amount of $80,000. 

● The individual would need to deposit the $80,000 check plus an additional $20,000 

into a rollover IRA to show the IRS that the complete account balance was deposited. 

● If $100,000 is deposited into the rollover IRA, the IRS would refund the $20,000 

withheld after the individual has filed their personal tax return. 

● If only the $80,000 check is deposited into the IRA, ordinary income tax would be 

owed on $20,000, and the 10% early withdrawal penalty would apply. 

Finally, most trustees will roll over assets in employer-sponsored retirement plans into IRAs 

once the IRA account holder has passed away.  

Inherited IRAs 

When a person or trust is named as the beneficiary of an IRA or employer-sponsored 

retirement plan, the heir or trustee will typically have to move assets out of the decedent’s 
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name to a newly opened inherited IRA in the heir’s or trust’s name. An inherited IRA is also 

sometimes referred to as a beneficiary IRA. Any type of IRA (and most employer-sponsored 

retirement plans) may be turned into an inherited IRA, and the taxation of the inherited IRA 

generally follows the same rules that applied when the original IRA owner was alive. In other 

words, accounts that were funded with pre-tax dollars (e.g., traditional IRAs) or after-tax 

dollars (e.g., Roth IRAs) maintain their same tax treatment. 

Once the account is inherited, if the inheritor is a designated beneficiary (but not an eligible 

designated beneficiary as defined below in the SECURE Act section below), they must 

transfer the assets into an inherited IRA in their name and take distributions over the next ten 

years. There is no Required Minimum Distribution (RMD) each year, but the inherited IRA 

must be fully depleted by December 31st of the tenth year following the decedent’s year of 

death.  

An inherited IRA is generally retitled as follows: 

● John Doe, (Deceased) IRA fbo John Doe, Jr. 

● John Doe, (Deceased) IRA fbo John Doe, Jr., Trustee of the Jane Doe Special Needs 

Trust, as created under the John Doe Living Trust Agreement, Dated May 1, 2015. 

● John Doe, (Deceased) IRA fbo John Doe, Jr., Trustee of the Jane Doe Special Needs 

Trust, as created under the Last Will and Testament of John Doe, Dated May 1, 2015. 

The beneficiary must begin taking required minimum distributions (RMDs) from the inherited 

IRA as required by the Secure Act. For a beneficiary who inherits an IRA, RMDs must begin 

by December 31 of the year following the account owner’s death. The 10% early withdrawal 

penalty does not apply to RMDs from an inherited IRA.  
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IV. SECURE Act 

 

The Setting Every Community Up for Retirement Enhancement (SECURE) Act passed just before 

the end of 2019. Many planners in the community did not expect the Act to pass, and there was 

little warning before its passage. The SECURE Act ushered in some very important changes in 

how planners should evaluate the transfer of IRA assets to beneficiaries with disabilities. Now, the 

Secure Act 2.0 (made up of the Securing a Strong Retirement Act of 2022, the Retirement 

Improvement and Savings Enhancement to Supplement Healthy Investments for the Nest Egg Act 

[RISE & SHINE Act], and the Enhancing American Retirement Now Act [EARN Act]) awaits 

final Congressional and Presidential approval. 

 

The most notable change brought about by the SECURE Act is the elimination of “stretching” 

RMDs for beneficiaries of an IRA in most cases. As noted above, earnings in a traditional IRA are 

generally not taxable to the beneficiary until they are distributed. Once funds are distributed for 

RMDs or otherwise, they are taxed as regular income at the beneficiary’s applicable ordinary 

income rate. Before the passage of the SECURE Act, a beneficiary (other than a spouse) of an 

inherited IRA could choose to take distributions over their lifetime and pass any remaining funds 

onto future generations. This is colloquially known as the “stretch” option. The RMDs under the 

stretch option were calculated based on the beneficiary’s life expectancy. As such, the younger the 

beneficiary, the smaller the annual distributions and the longer the inherited IRA funds could grow 

tax deferred. Should the IRA beneficiary need to take out funds exceeding the RMD, they may 

certainly do so. 
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The SECURE Act now requires that most beneficiaries of an IRA withdraw all the money, and 

pay the applicable income taxes, from the IRA within ten years of the death of the IRA funder (or 

“holder”/“owner”). This provision applies to everyone who inherits an IRA beginning January 1, 

2020. Three types of beneficiaries may now inherit a retirement account: 

 

Non-Designated Beneficiaries (NDBs) 

 

A non-designated beneficiary (NDB) must take its distributions from a retirement account within 

five years of the death of the account owner if the account owner was younger than age 72 at death. 

If the account holder was age 72 or older at the date of death, the NDB may take its RMDs over 

the decedent’s life expectancy. This latter option is sometimes referred to as the “ghost expectancy 

rule” or the “at least as rapidly rule.” NDBs can be an estate, a charity, or a nonqualified trust. An 

nonqualifed trust is a trust that is not irrevocable as of the IRA account holder’s death, is not valid 

under state law, and the beneficiaries are not specifically identified in the trust document. . 

 

Designated Beneficiaries (DBs) 

 

Designated Beneficiaries (DBs) are now subject to a 10-year payout requirement. A DB may take 

funds out of the IRA whenever it is most convenient for them so long as the account is fully 

depleted by December 31st of the tenth year following the decedent’s year of death. A DB can be 

an individual or a see-through trust. If the IRA account owner died before their required beginning 

date (RBD), then a DB is not required to take any distributions until the tenth year following the 

decedent’s year of death. If the IRA account owner died their RBD, then the designated beneficiary 

must take annual RMDs during the ten-year period.  
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Eligible Designated Beneficiaries (EDBs) 

 

The SECURE Act makes exceptions for beneficiaries with disabilities by preserving the life-

expectancy option for five classes of Eligible Designated Beneficiaries (EDBs): 

 

● Spouse 

● Disabled beneficiary (IRC § 401(a)(9)(E)(ii)(III)) 

● Chronically ill beneficiary (IRC § 401(a)(9)(E)(ii)(IV))  

● Individuals not more than 10 years younger than the decedent 

● Minor children of decedent (during minority only) 

 

This presents a fantastic planning opportunity for beneficiaries with disabilities. When 

withdrawals are made over many years, funds within the IRA are allowed more time to grow tax-

deferred. Additionally, withdrawals spread out over time are less likely to push beneficiaries into 

a higher personal income tax bracket. The definitions of these EDBs are as follows: 

 

● Disabled beneficiary over the age of 18: An individual who is “unable to engage in any 

substantial gainful activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or to be of long-continued and 

indefinite duration.” 

● Disabled beneficiary under the age of 18: An individual with “a medically determinable 

physical or mental impairment that results in marked and severe functional limitations and 

that can be expected to result in death or to be of long-continued and indefinite duration.” 
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● Chronically ill beneficiary: An individual who “if, without substantial assistance, (...) [is] 

unable to complete two or more of the activities of daily living (e.g., grooming, dressing, 

toileting, ambulating, eating, or transferring)” and the illness is “reasonably expected to be 

lengthy in nature.” 

 

Of note, to be considered an EDB by having a disability, the EDB must provide documentation to 

the plan administrator/IRA custodian (presumably) by October 31st of the year following the 

original account holder’s year of death. If the beneficiary has already been determined disabled by 

the Social Security Administration (42 U.S.C. § 1382(a)(3)(A) and (B)) as of the date of the 

original account holder’s death, they will automatically qualify as disabled/EDB as defined by IRC 

§ 72(m)(7). To be considered an EDB by being chronically ill, documentation must include a 

certification from a licensed healthcare practitioner verifying the inability of the inheritor to 

complete two or more activities of daily living for at least a lengthy period.  

 

Additionally, the SECURE Act provides that the IRA holder may designate an SNT as the 

beneficiary of the IRA (IRC § 401(a)(9)(H)(iv)), and the SNT trustee may use the IRA to fund the 

SNT for the beneficiary’s supplemental needs. When the SNT pays nothing to anyone other than 

the EDB, the life expectancy payout rules apply. This provision allows the SNT beneficiary to 

continue to qualify for means-tested public benefits by creating a see-through trust. As noted 

previously, there are generally two types of see-through trusts: a conduit trust and an accumulation 

trust. In a conduit trust, the IRA would make distributions to the trust, and the trust would 

subsequently pass out these funds to or for the benefit of the beneficiary. This is advantageous 

from a tax perspective as the IRA funds would flow out to the beneficiary and be taxed at their 

personal tax rate, which is most likely lower than the compressed trust tax rates. However, this 
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income distribution to the beneficiary is generally mandatory in the trust language and would most 

likely disqualify the beneficiary from means-tested public benefits eligibility (as the beneficiary 

would be over income). Conversely, in an accumulation trust, the IRA would make distributions 

to the trust, and the trustee may retain those funds or use them for the benefit of the trust’s 

beneficiary at the sole discretion of the trustee. This may result in trapped income vis-a-vis 

Distributable Net Income (discussed later in this presentation) and discretionary distributions to or 

for the benefit of the beneficiary. While such trapped income may potentially be taxed at the higher 

compressed trust tax rates, proceeding as such will protect the beneficiary’s vital means-tested 

public benefits. 

 

Distribution Requirements 

SECURE Act 

 

 Death Before RBD Death On/After RBD 

Non-Designated Beneficiary 

(NDB) 

Five Year Rule Ghost Expectancy Rule 

Designated Beneficiary (DB) Ten Year Rule Ten Year Rule 

Spouse DB Life Expectancy Rule Life Expectancy Rule 

Conduit Eligible Designated 

Beneficiary (EDB) Trust 

Life Expectancy Rule (adj. 

for minors) 

Life Expectancy Rule (adj. 

for minors) 

Accumulation EDB Trust Ten Year Rule Ten Year Rule 
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(Spouse, Child, or Person > 

10 years younger) 

Accumulation EDB Trust 

(Disabled or Chronically Ill) 

Life Expectancy Rule Life Expectancy Rule 

 

*RBD = Required Beginning Date (for RMDs) 

 

See-Through Trusts 

 

When a trust is designated as a beneficiary of an IRA, a review of the trust to determine if it is a 

qualified trust is necessary to determine if the trust is a conduit or an accumulation trust. To qualify 

as a “qualified trust” or “see-through trust”, the trust must comply with the guidelines set out in 

Prop. Reg. 26 CFR § 1.401(a)(9). Specifically, the following five requirements apply: 

 

● The trust must be valid under state law. 

● The trust must be irrevocable. 

● A copy of the trust must be provided to the plan provider/asset custodian no later than 

October 31st of the year following the owner’s death. 

● All countable beneficiaries of the trust must be identifiable. 

● All countable beneficiaries of the trust must be individuals. 

 

If the trust qualifies as a see-through trust, the trustee must determine if the trust is a conduit trust 

or an accumulation trust in order to determine the RMD structure. 
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Conduit trusts must be specifically drafted to require the trustee to distribute all withdrawals from 

the IRA in the same calendar year in which they are received to the lifetime beneficiary (Prop. 

Reg. 26 CFR § 1.401(a)(9)-4(f)(1)(ii)(A)).  

 

An accumulation trust is any trust that is not a conduit trust. Accumulation trusts (wherein the 10 

year rule applies unless the primary beneficiary is an EDB) must be specifically drafted to allow 

the trustee, in their discretion, to accumulate income within the trust and only distribute such 

income in their discretion (Prop. Reg. 26 CFR § 1.401(a)(9)-4(f)(1)(ii)(B)). A third party SNT is 

always an accumulation trust. For example, the discretionary distribution language of a third party 

SNT may read as follows: 

“Our Trustee shall be responsible for determining what discretionary distributions shall be made 

from this trust. Our Trustee may provide for the benefit of Mary, that amount of net income which 

will not cause Mary to be ineligible for governmental financial assistance benefits, in the event 

Mary is receiving such benefits. If Mary is not receiving governmental financial assistance 

benefits, or our Trustee determines it is not in her interest to receive such benefits, then our Trustee 

has complete discretion to distribute income and principal to or for her benefit. Any undistributed 

income shall be added to principal. Our Trustee may distribute discretionary amounts of principal 

to or for the benefit of Mary for those supplemental needs not otherwise provided by governmental 

financial assistance and benefits, or by the providers of services.”  

 

To reiterate for emphasis, in a conduit trust, the IRA would make distributions to the trust, and the 

trustee mustsubsequently distribute these funds to or for the benefit of the beneficiary in the same 

calendar year. The language of the trust must make these distributions mandatory. This is 
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advantageous from a tax perspective as the IRA funds would flow out to the beneficiary and be 

taxed at their personal tax rate, which is most likely lower than the compressed trust tax rates of 

up to 37%. Conversely, in an accumulation trust, the IRA would make distributions to the trust, 

and the trustee may retain those funds or use them for the benefit of the trust’s beneficiary at the 

sole discretion of the trustee. This may result in trapped income vis-a-vis Distributable Net Income 

(discussed later in this presentation) and discretionary distributions to or for the benefit of the 

beneficiary.  

 

Given the differences between these two types of trusts, settlors may prefer one over the other - 

particularly when family dynamics are involved. For example, in an accumulation trust, the trustee 

has full discretion as to how and when distributions are made. As such, under the new SECURE 

Act rules,, a lifetime spendthrift trust for a designated beneficiary (e.g., a child or grandchild) may 

not work well since an IRA designated to the trust must be fully paid out within ten years of the 

account owner’s death. 

 

Countable Beneficiaries 

 

As noted above, to qualify as a see-through trust, all beneficiaries must be identifiable and 

individuals. The “tier” test may be used to determine which beneficiaries count in order to meet 

this requirement. The tiers are defined as follows: 

 

● The current beneficiary is the first tier to be reviewed. The current beneficiary is defined 

in Prop. Reg. 26 CFR § 1.401(a)(9)-4(f)(3)(i)(A) as “any beneficiary who could receive 
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amounts in the trust representing the employee’s interest in the plan that are neither 

contingent upon, nor delayed until, the death of another trust beneficiary….” 

● The second tier of beneficiaries is defined as a beneficiary “that could receive amounts in 

the trust representing the employee’s interest in the plan that were not distributed to the 

beneficiaries described in paragraph (f)(3)(i)(A) of this section” (i.e., the first-tier 

beneficiaries). 

● The third and final tier of beneficiaries to be reviewed is any beneficiary “who could 

receive amounts from the trust that represent the employee’s interest in the plan solely 

because of the death of another beneficiary described in paragraph (f)(3)(i)(B) of this 

section” (i.e., only after the death of the second tier beneficiary). 

 

In other words, should the current beneficiary die, all remainder beneficiaries of the trust (current 

or contingent) until the very last one should be reviewed for eligibility. However, in a conduit 

trust, only the first-tier beneficiaries count for eligibility. In an accumulation trust, first- and 

second-tier beneficiaries count for eligibility. If any of those beneficiaries are a charity (or not an 

individual), the trust is now not considered a see-through accumulation trust and may be subject 

to a five-year or ghost expectancy payout schedule. Said differently, if the ultimate beneficiary of 

the IRA is a charitable organization (such as a PSNT’s charitable remainder fund), the five-year 

or ghost expectancy payout schedule may apply. On its face, this requirement appears to contradict 

the intent of the SECURE Act. While there is no formal opinion from the IRS on this issue as of 

the date of this article, it is the authors’ understanding that the IRS has taken the issue under 

advisement and will be issuing a clarification soon. As per the Special Needs Alliance Public 

Policy: Issue Alert dated July 9, 2021, “There appears to be no Congressional intent to 

disadvantage individuals with disabilities when their loved ones wish to benefit individuals with 
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disabilities and chronic illness during their lifetimes and the charitable organizations that support 

them thereafter.” 

 

Flexibility 

Post-death fixes to amend intended (or create better) outcomes still exist under the SECURE Act 

regulations. By and large, multiple beneficiaries of an IRA are analyzed as a whole group. If there 

is one NDB in the group (e.g., a charity), then all of the beneficiaries are ineligible for DB or EDB 

status. The “September 30th Rule” (IRS Publication 590-B, Distributions from Individual 

Retirement Accounts) allows the NDB to be eliminated from such a group of multiple beneficiaries 

before September 30th of the year following the account owner’s death. If the NDB is eliminated 

before this date, the remaining beneficiaries can qualify for DB or EDB status. 

 

The “Separate Accounts Rule” (IRS Publication 590-B, Distributions from Individual Retirement 

Accounts) allows individual beneficiaries in a multiple beneficiary group to set up separate 

accounts to receive their share of the retirement account. Such separate accounts must be set up by 

December 31st of the year following the account owner’s death. If done correctly, each separate 

account may apply its own appropriate payout rule. However, the Separate Accounts Rule cannot 

be used in situations where a revocable trust is named as the primary beneficiary. The only 

exclusion to this is an SNT, which may separate itself and use the EDB rule if applicable.  

 

This concept is particularly useful in an Applicable Multi-Beneficiary Trust (AMBT). An AMBT 

is a trust that has more than one beneficiary and at least one beneficiary is an EDB as defined by 

Prop. Reg. 26 CFR § 1.401(a)(9)-4(g)(1): “An applicable multi-beneficiary trust is a see-through 

trust with more than one beneficiary and with respect to which–(i) All of the trust beneficiaries are 

https://www.irs.gov/forms-pubs/about-publication-590-b
https://www.irs.gov/forms-pubs/about-publication-590-b
https://www.irs.gov/forms-pubs/about-publication-590-b
https://www.irs.gov/forms-pubs/about-publication-590-b
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designated beneficiaries; and (ii) At least one of the trust beneficiaries is an eligible designated 

beneficiary who is disabled (as defined in paragraph (e)(1)(iii) of this section) or chronically ill (as 

defined in paragraph (e)(1)(iv) of this section).” Under the SECURE Act, separate sub-trusts are 

treated as separate accounts regardless of the beneficiary designation form. For an SNT created as 

a sub-trust under an AMBT, the life expectancy payout would then be applicable. 

 

V. Required Minimum Distributions (RMDs) 

 

Required Minimum Distributions (RMDs) are generally the minimum amounts that a retirement 

plan account owner must withdraw annually from their account the year they turn 72. The age 72 

RMD requirement is new under the SECURE Act (previously age 70½), which became effective 

January 1, 2020. If an account owner turned 70½ before January 1, 2020, the RMDs must be taken 

when the account owner turns 70½. The SECURE Act 2.0 increases the RMD start age to 73 on 

January 1, 2022; it will subsequently increase to 74 on January 1, 2030, and 75 on January 1, 2033. 

Full information and instructions on beneficiary start dates for RMDs may be found in IRS 

Publication 590-B, Distributions from Individual Retirement Accounts.  

 

The RMD rules apply to all employer-sponsored retirement plans as well as traditional IRAs and 

IRA-based plans such as SEPs and SIMPLE IRAs. As noted previously, however, Roth IRAs do 

not have RMD requirements. An account owner must take their first RMD by December 31st of 

the year in which they turn age 72. If an account owner has more than one retirement plan, they 

may take their full RMD from one account if they choose and not proportionately out of multiple 

accounts. All that matters is that the full amount of the RMD is properly calculated and distributed 

by December 31st. 

https://www.irs.gov/forms-pubs/about-publication-590-b
https://www.irs.gov/forms-pubs/about-publication-590-b
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Typically, an RMD is calculated by dividing the prior year’s December 31st value by the life 

expectancy factor that the IRS publishes in its IRS Publication 590-B, Distributions from 

Individual Retirement Accounts. There are three main tables to use for these calculations: 

 

● Joint and Last Survivor Table II: For use if the sole beneficiary is the account owner’s 

spouse and the spouse is more than 10 years younger than the account owner 

● Uniform Lifetime Table: For use if the sole beneficiary is not the account owner’s spouse 

or the account owner’s spouse is not more than 10 years younger than the account owner 

● Single Life Expectancy Table I: For use if the account owner is a beneficiary of an 

account (e.g., inherited IRA) 

 

Example: Beneficiary A inherits an IRA via their properly drafted see-through Third Party SNT, 

making them EDB. Beneficiary A is 38 years old. The 12/31 fair market value of the IRA was 

$450,000, and the decedent had been taking RMDs. 

 

2021 Publication 590-B (sample) 

TABLE I 

(Single Life Expectancy) 

(For Use By Beneficiaries) 

 

Age Life Expectancy Age Life Expectancy 

5 79.8 35 50.5 

https://www.irs.gov/forms-pubs/about-publication-590-b
https://www.irs.gov/forms-pubs/about-publication-590-b
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6 78.8 36 49.6 

7 77.9 37 48.6 

8 76.9 38 47.7 

9 75.9 39 46.7 

 

 

Calculation: 

$450,000 / 47.7 = RMD of $9,433.96  

 

At the beginning of the year after an RMD is taken, the plan administrator/asset custodian will 

typically issue an IRS Form 1099-R for inclusion on the beneficiary’s or the beneficiary’s trust’s 

tax return. This form will include the amount withdrawn, how much is taxable (if applicable), any 

taxes withheld, and a code indicating distribution type.  

 

An IRS Form 5498 reports total annual contributions to an IRA account and identifies the type of 

retirement account the account owner has (e.g., traditional IRA, Roth IRA, SIMPLE IRA, etc.). 

Form 5498 will also report any amounts that the account owner rolled over or transferred from 

other types of retirement accounts into this IRA. This form can be especially helpful to trustees 

trying to figure out what kind of IRAs they are dealing with, annual contributions, and the like. 

That said, it may be difficult to determine if the original IRA owner had taken their RMD in 

the year of their death. If the original owner had not taken their RMD, the beneficiary or trust 

must make sure that the minimum amount gets withdrawn. Failing to do so may result in a 
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penalty of 50%. This issue may be particularly difficult if the original IRA holder dies late in 

the year. December 31st is the deadline for taking all RMDs. If the decedent was not yet 

required to take RMDs, then no year-of-death distribution is required. 

VI. Private Letter Rulings (PLRs) 

A private letter ruling (PLR) is a written statement from the IRS to a taxpayer that interprets 

and applies tax laws to the taxpayer’s represented set of facts. A taxpayer must independently 

request the IRS to review their situation and issue and PLR. A PLR is generally issued by the 

Chief Counsel of the IRS and is used when a taxpayer wishes to confirm that a transaction will 

not likely result in a tax violation. Qualified retirement plan rules require the owner of the 

account to be an individual. A trust can be a beneficiary, but a trust cannot be the owner of the 

account. A beneficiary may lose their means-tested Medicaid benefits if they are named as a 

direct beneficiary of an IRA. The following PLRs are important to review in terms of IRA 

planning when a beneficiary receiving means-tested Medicaid benefits inherits an IRA. 

 

Private Letter Ruling 200620025 

 

This Private Letter Ruling (PLR) was brought about when Taxpayer A died while owning an IRA. 

This IRA named his four sons as beneficiaries through a beneficiary designation. One of his sons 

was a minor and receiving Medicaid benefits. If he received the money from the IRA distribution, 

he would lose his SSI and Medicaid eligibility.  

 

The facts of PLR 200620025 are as follows:  
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1) The IRA shares for three of the sons were set aside in sub-IRA accounts for their benefit. 

2) The disabled son’s share was not distributed from the IRA. However, the RMDs were made 

to his guardian on his behalf. 

3) The disabled son’s mother was his legal guardian. She sought and obtained an order from 

the state court authorizing the creation of an SNT for her son’s benefit.  

i) The trust authorized by the court was a First Party SNT with a proper 

Medicaid payback provision.  

ii) The disabled son was the sole beneficiary of the trust during his 

 lifetime, and the trustee (his mother and guardian) could distribute 

as much  principal and income as she determined.  

iii) However, upon the son’s death, Medicaid would receive reimbursement 

from the trust assets up to the amount of medical assistance they paid on the 

son’s behalf during his lifetime.  

iv) Any remaining trust assets would then be distributed to the son’s heirs at 

law. The son’s mother executed a disclaimer as to her contingent remainder 

interest in the trust. 

 

To keep the son on Medicaid and fund the SNT with the IRA assets, the mother/guardian sought 

to transfer her son’s share, as 1/4 beneficiary of his father’s IRA, to an IRA benefitting the SNT 

authorized by the state court. As part of this process the mother sought a PLR from the IRS to 

establish two things: 1) that the transfer of the father’s IRA to the SNT would not be considered a 

transfer under I.R.C. § 691(a)(2) and would therefore be disregarded for federal income purposes, 

and 2) that the mother as trustee could use her son’s life expectancy to calculate the annual RMDs 

required under I.R.C. § 401(a)(9). 
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Private Letter Ruling 1: Transfer of IRA to Trust   

 

The IRS begins the analysis of this question with an examination of whether or not the transfer 

from the IRA to an IRA for the benefit of the SNT qualifies as a taxable transfer. I.R.C. § 691(a)(1) 

provides that “all items of gross income that are not properly includible in a prior period shall be 

included in the gross income, for the taxable year when received, of: (A) the estate of the decedent, 

if the right to receive the amount is acquired by the decedent’s estate from the decedent; (B) the 

person who, by reason of the death of the decedent, acquires the right to receive the amount, if the 

right to receive the amount is not acquired by the decedent’s estate from the decedent; or (C) the 

person who acquires from the decedent the right to receive the amount by bequest, devise, or 

inheritance, if the amount is received after a distribution by the decedent’s estate of such right.” 

I.R.C. § 691(a)(2) continues stating that if a right described in § 691(a)(1) is received under the 

circumstances described in that section then “the fair market value of that right shall be included 

in the gross income of the estate or person receiving it. For the purposes of this section, a ‘transfer’ 

does not include the transmission at death to the estate of the decedent or a transfer to a person 

who has a right to receive it through bequest, devise, or inheritance.” 

 

Generally, the distribution to a beneficiary of a decedent’s IRA that equals the amount of the 

balance in the IRA at the decedent’s death, less any nondeductible contributions, is gross income 

in respect of the decedent under I.R.C. § 691(a)(1) and is includable in the gross income of the 

beneficiary for the taxable year the distribution is received (Rev. Rul. 92-47, 1992-1 C.B. 198). 

However, the rules are different when dealing with a grantor trust.  
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I.R.C. § 677(a) specifies that a “grantor shall be treated as the owner of any portion of a trust whose 

income without the approval or consent of any adverse party is, or, in the discretion of the grantor 

or a nonadverse party, or both, may be (1) distributed to the grantor or the grantor’s spouse; (2) 

held or accumulated for future distribution to the grantor or the grantor’s spouse; or (3) applied to 

the payment of premiums on policies of insurance on the life of the grantor or the grantor’s 

spouse….” Furthermore, if a grantor is treated as the owner of a trust, the grantor is considered to 

be the owner of the trust assets for federal income tax purposes (Rev. Rul. 85-13, 1985-1 C.B. 

184). As such, a transfer of the grantor’s assets to the trust is not recognized as a sale or disposition 

for federal income tax purposes (Rev. Rul. 85-13, 1985-1 C.B. 184). 

   

Based on this analysis, the IRS determined that the SNT was a grantor trust and would be treated 

as owned by the son under I.R.C. §§ 671 and 677(a). Therefore, it was determined that the transfer 

of the son’s share of his father’s IRA to the SNT was not a sale or disposition for the purposes of 

I.R.C. § 691(a)(2) and was not includible for federal income tax purposes. 

 

Private Letter Ruling 2: Life Expectancy for Annual Distributions 

 

The PLR in this case then moves on to analyze whose life expectancy should be used in calculating 

annual distributions from the IRA. Generally, a trust will not be considered a “qualified plan” 

unless the plan provides that the entire interest of each employee (i) will be distributed to such 

employee not later than the required beginning date, or (ii) will be distributed, beginning not later 

than the required beginning date, over the life of such employee or over the lives of such employee 

and a designated beneficiary or over a period not extending beyond the life expectancy of such 

employee or the life expectancy of such employee and a designated beneficiary (I.R.C. § 
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401(a)(9)(A)). If a portion of the interest of a deceased IRA holder is payable to, or for the benefit 

of, a designated beneficiary, such portion will be distributed beginning not later than one year after 

the date of the deceased’s death and distributed over the life of the beneficiary (or a period not 

extending beyond the life expectancy of the beneficiary pursuant to I.R.C. § 401(a)(9)(B)(iii)). 

Finally, pursuant to I.R.C. § 401(a)(9)(E), the designated beneficiary is defined as any individual 

designated as a beneficiary by the employee.  

  

The PLR next examines the rules that apply if the IRA of a deceased IRA holder is divided into 

separate accounts for the purposes of I.R.C. § 401(a)(9) (2004-26 I.R.B. 1082, 1098 (June 28, 

2004)). These rules establish that if separate accounts are established under an IRA and the 

beneficiaries of one account differ from the beneficiaries of another account then the accounts are 

not aggregated with other accounts to determine whether they satisfy I.R.C. § 401(a)(9). This 

applies only as long as the separate accounts are established no later than the last day of the year 

following the calendar year of the IRA holder’s death. These separate accounts must have a 

separate accounting maintained for each that includes all post-death investments, gains and losses, 

contributions, and forfeitures for the period prior to the establishment of the separate accounts 

(Final Regulations § 1.401(a)(9)-8, Q&A-3). 

 

After analyzing these requirements, the IRS determined that the “separate account” requirements 

of section 1.401(a)(9)-8 of the “Final” regulations, Q&As 2 had been met for the years after the 

father’s death. Additionally, the IRS determined that under the facts the trust was intended to 

qualify as a special needs trust and that it was appropriate to calculate the annual RMDs required 

under I.R.C. § 401(a)(9) by using the son’s life expectancy. 
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Key Facts 

 

There are two sets of facts in this case that facilitated a favorable ruling by the IRS. The first is 

that the RMDs were timely made from the IRA to the son’s guardian on his behalf. Had the 

beneficiary failed to take the first RMD by the required date, the rules automatically default to the 

five-year rule.  

 

The second important set of facts in this case is that the mother, as the son’s guardian and the 

trustee of the SNT, disclaimed her contingent remainder interest in the SNT. As one of the son’s 

heirs at law she would otherwise have a contingent remainder interest under the SNT, which would 

be problematic as she was also the trustee of that trust. Under the grantor trust rules, this situation 

may have prevented the trust from qualifying as a grantor trust because she would have been an 

adverse party. Without this qualification as a grantor trust, the trustee-to-trustee transfer from the 

IRA to the trust would not have been possible. The only solution then would have been to liquidate 

the IRA, pay all the income tax, and place the remaining proceeds into the SNT.  

 

Takeaways 

 

Of note, PLRs cannot be cited as precedent but only as an indication of the IRS’s position on the 

particular question. In this PLR, it behooved the planners and counsel to pay very close attention 

to deadlines for making distributions and filing any disclaimers. Additionally, cooperation between 

the IRA asset custodian and trustee was key.  

 

Private Letter Ruling 201116005 
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The facts of PLR 201116005 are as follows:  

 

1) The terms of the trust provide that X is the sole beneficiary of the trust during X’s lifetime. 

2) The trustee shall apply so much of the net income of the trust as the trustee deems beneficial 

for the use of X taking into consideration the best interest and welfare of X.  

3) If the income from the trust, together with any other income and resources possessed by X, 

including all governmental benefits, is insufficient to provide for X’s benefit, the trustee is 

authorized to invade principal.  

4) In general, however, the trustee may not invade the principal if such act will serve to deny, 

discontinue, reduce, or eliminate any government entitlement or payment which X would 

otherwise receive.  

5) Upon X’s death, any remaining principal and undistributed income of the trust shall be 

distributed to the State as reimbursement for assistance provided during X’s lifetime. After 

reimbursement to the State, all remaining principal and undistributed income will be 

distributed to X’s issue or, if there are no issue, to X’s siblings, then to their issue by 

representation.  

 

The facts of the PLR do not disclose who was serving as trustee of the trust, and the ruling does 

not include any discussion as to what makes the trust a grantor trust for income tax purposes. 

 

Takeaway 

 

The IRS begins its analysis with a discussion of I.R.C. § 691(a)(1). Although the ruling does not 

mention whether this is an inherited IRA or the beneficiary’s own IRA, the reference to Section 
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691(a)(1), income in respect of a decedent (IRD), indicates that the ruling is addressing an inherited 

IRA. As in Private Letter Ruling 200620025, the IRS cites Rev. Rul. 85-13, 1985-1 C.B. 184 and 

concludes that if a grantor is treated as the owner of a trust, the grantor is considered to be the 

owner of the trust assets for federal income tax purposes. Therefore, the trust, as represented in the 

PLR, will be treated as owned by X, and the transfer of X’s share of the IRA to the trust is not a 

gift by X and will not be treated as a sale or disposition for federal income tax purposes. 

 

Private Letter Ruling 201117042 

 

Although the IRS has issued favorable rulings on the transfer of an inherited IRA into a First Party 

SNT, the same cannot be said for a transfer of the SNT beneficiary’s own IRA. In Private Letter 

Ruling 201117042 (Apr. 29, 2011), the IRS stated that “an individual retirement account cannot 

be set up and maintained in the name of a trust.” Any transfer of an IRA to a trust should be treated 

as a taxable distribution by the financial institution making the transfer. The facts of PLR 

201117042 are as follows:  

 

1) The taxpayer, a person with muscular dystrophy, filed a petition to the state court to create 

a First Party SNT for his own benefit.  

2) The taxpayer’s only asset to be funded into the First Party SNT was his own IRA.  

3) The taxpayer signed documents that he thought transferred his IRA into his SNT. Instead, 

the financial institution transferred the taxpayer’s IRA into a non-IRA account and issued 

a Form 1099-R reporting a fully taxable distribution.  
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4) The 60-day rollover period lapsed, and the taxpayer requested a PLR for additional time to 

transfer the funds from a non-IRA account to an IRA account and for the IRA to be titled 

in the name of the First Party SNT. 

 

Takeaways 

 

Although the taxpayer prevailed on the waiver of the 60-day rollover requirement, the IRS refused 

to favorably rule on the taxpayer’s request to transfer his own IRA to a First Party SNT. The ruling 

does not discuss or mention whether the SNT established by the taxpayer was a grantor trust. The 

IRS concluded that the financial institution correctly issued a Form 1099-R treating the transfer of 

the IRA as a fully taxable distribution. 

VII. Taxation 

First Party SNTs 

 

First Party SNTs are almost always considered grantor trusts because the grantor (who is also the 

beneficiary) retains the right to beneficial enjoyment of the trust property, even if such property 

is distributed under purely discretionary distribution standards.  

 

The Internal Revenue Code (I.R.C.) §§ 671-678 lays out the IRS guidelines for grantor trusts. 

There are three key provisions for the determination of grantor tax status: 

 

● I.R.C. § 673(a): “The grantor shall be treated as the owner of any portion of a trust in 

which he has a reversionary interest in either the corpus or the income therefrom, if, as of 
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the inception of that portion of the trust, the value of such interest exceeds 5 percent of 

the value of such portion.”  

● I.R.C. § 677: “The grantor shall be treated as the owner of any portion of a trust...whose 

income...in the discretion of the grantor or a nonadverse party...may be (1) distributed to 

the grantor….” 

● I.R.C. § 675: “The grantor shall be treated as the owner of any portion of a trust in 

respect of which (1) A power exercisable by the grantor...without the approval or consent 

of any adverse party enables the grantor or any person to purchase, exchange, or 

otherwise deal with or dispose of the corpus or income therefrom….” 

 

Grantor trust status is most likely beneficial to the beneficiary as all of the trust’s taxable events 

(including RMDs) flow through the trust directly to the beneficiary (the beneficiary’s personal 

tax rates will almost always be lower than a trust’s tax rates). The 2022 simplified federal 

personal income tax rates are as follows: 

 

Tax Rate Single Married, Filing Jointly 

10% $0 - $10,275 $0 - $20,550 

12% $10,276 - $41,775 $20,551 - $83,550 

22% $41,776 - $89,075 $83,551 - $178,150 

24% $89,076 - $170,050 $178,151 - $340,100 

32% $170,051 - $215,950 $340,101 - $431,900 
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35% $215,951 - $539,900 $431,901 - $647,850 

37% $539,901+ $647,851+ 

 

Elimination of Miscellaneous Itemized Deductions 

 

I.R.C. § 67 previously allowed an itemized deduction for certain "miscellaneous itemized 

deductions" only to the extent that such expenses exceeded 2% of the adjusted gross income (AGI). 

The following were treated as miscellaneous itemized deductions: 

○ Employee business expenses 

○ Tax preparation fees 

○ Investment interest expenses 

○ Grantor trust administration expenses (trustee fees, legal, accounting, etc.) 

 

The 2018 Tax Cuts and Jobs Act (TCJA) eliminated the miscellaneous itemized deductions 

category. This elimination may negatively impact some grantor trusts such as First Party SNTs. 

Trust administration expenses (e.g., fees) flow through to the beneficiary just as taxable events 

do - however, now they are no longer deductible on the beneficiary’s personal tax return and, 

therefore, cannot be used to offset income generated by RMDs. That said, for most beneficiaries 

of a PSNT, the elimination of the miscellaneous itemized deductions will have little impact since 

the standard deduction was increased to $12,400 for a single person and $24,000 for a married 

couple. A taxpayer will not claim itemized deductions unless their total itemized deduction 

exceeds their standard deduction. 
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Third Party SNTs 

 

A Third Party SNT is funded with the assets of another person for the benefit of a person with a 

disability who is typically receiving means-tested public benefits such as Supplemental Security 

Income (SSI) or Medicaid. The grantor of a Third Party SNT may be a beneficiary’s family 

member, friend, or any person other than the beneficiary.  

 

A Third Party SNT is almost always considered a complex trust and potentially may be a 

Qualified Disability Trust (QDT) because the grantor is someone other than the beneficiary. As 

such, tax regulations different from a grantor trust apply. I.R.C. §§ 661-663 lays out the general 

guidelines for complex trusts. The three key determinants to classify a trust as a complex trust 

are  

1) The trust may accumulate income, 

2) The trust may distribute corpus, or 

3) The trust may make distributions to charity. 

 

Note that only one of those conditions must apply for a trust to be deemed a complex trust. In 

general, the trust’s deductions for distributions are outlined in I.R.C. § 661, the inclusion of 

amounts in the income of beneficiaries is outlined in I.R.C. § 662, and other special rules for 

complex trusts are outlined in I.R.C. § 663.  

 

As a general rule, complex trusts are allowed deductions for the total amount of trust accounting 

income (TAI) that is required to be distributed. However, there are limitations on this distribution 
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deduction that pertain to distributable net income (DNI) and tax-exempt income. Included in 

these calculations are RMDs. In other words, the advantages of all taxable events flowing out to 

the beneficiary of a grantor trust may not be able to be fully realized in a Third Party SNT when 

characterized as a complex trust. 

 

Distributable Net Income 

 

Similar to a First Party SNT, taxable events can be passed out to the beneficiary from a Third 

Party SNT, but only through distributions to or for the benefit of the beneficiary. To the extent 

undistributed, the taxable events may have to remain within the trust for tax purposes. Consider 

the following simplified example: 

 

● Beneficiary A’s Third Party SNT has taxable events totaling $5,000 for the current tax 

year. 

● Beneficiary A’s Third Party SNT received an RMD from an inherited IRA for $5,000 

during the current tax year, making a total of $10,000 of income for the year. 

● Trustee has only distributed $5,000 from Beneficiary A’s Third Party SNT to or for the 

benefit of Beneficiary A in the current tax year. 

● Therefore: 

○ $5,000 of the taxable events flows out to Beneficiary A to be taxed at Beneficiary 

A’s personal tax rate. 

○ The remaining $5,000 of taxable events remains “trapped” in Beneficiary A’s 

Third Party SNT and may be subject to trust tax rates. 
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For reference, the following are the trust tax rates for 2022: 

 

Trust Taxable Income Trust Tax Rate 

$2,750 or less 10% 

$2,751 - $9,850 $275 + 24% of excess over $2,750 

$9,851 - $13,450 $1,979 + 35% of excess over $9,850 

$13,451+ $3,239 + 37% of excess over $13,450 

 

These tax rates are often referred to as “compressed trust tax rates,” and it is easy to see how 

expensive undistributed taxable income can be in a complex trust.  

 

Again, distributions may carry out tax to the beneficiary and their personal tax rate to the extent 

the distributions carry out taxable items of DNI. If distributions exceed DNI, then such excess 

amounts are not taxable to the beneficiary as there is no further tax to carry out of the trust. 

Special rules create priorities for the allocation of DNI to the distributions. I.R.C. § 662 creates 

tiers of beneficiaries. Special rules also determine the character of the distributions with respect 

to the allocation of income and deductions. I.R.C. § 662 provides an allocation of DNI to the 

beneficiaries by calculating the respective amounts received or required to be distributed. 

 

DNI is a complicated tax concept that a) measures the greatest amount that may be deducted by a 

complex trust because of distributions to beneficiaries and that may be reported by such 

beneficiaries as income, and b) characterizes the income distributed for purposes of computing 
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the distribution deduction and determining the items taxable to the beneficiaries. A simplified 

equation of such calculations follows: 

 

(Taxable income) - (Net capital gains) + (Tax-exempt income reduced by expenses) = DNI 

 

However, I.R.C. § 643(a)(3) provides the general rule that capital gains are not included in DNI. 

Capital gains and losses generally are allocated to principal to properly consider the positions of 

the trust’s remainder beneficiaries. This is a concept covered fully in the Uniform Principal and 

Income Act. As such, a complex trust (if it is not the final tax year in which the capital gain or 

loss is recognized) typically pays the tax on the net capital gain. 

 

I.R.C. § 643(a)(3) provides three exceptions to this general rule. Namely, capital gains may be 

included in the DNI calculation if they are 

 

● allocated to TAI; or 

● allocated to principal and “paid, credited, or required to be distributed to any beneficiary 

during the year”; or 

● allocated to principal and “paid, permanently set aside, or to be used for [charitable] 

purposes specified in I.R.C. § 642(c).” 

 

Additionally, capital gains may be included in DNI to the extent they are 

● allocated to income,  

● allocated to principal but treated consistently by the trustee on the trust’s books, or 

● allocated to principal but actually distributed to or for the benefit of the beneficiary.  
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While trapped income from RMDs in a Third Party SNT may be taxed somewhat onerously, 

preserving a beneficiary’s vital public benefits usually outweighs the tax consequences. 

VIII. Account Opening 

Marshaling the assets of a decedent IRA by the inheriting trust’s trustee can be quite 

challenging. This is somewhat understandable given the complexities and relative newness of 

the provisions under the SECURE Act. That said, many financial institutions will only read 

things as per their own internal policies and procedures, leaving little wiggle room for the 

nuances of IRAs that name an SNT as beneficiary. 

Once the SNT trustee has decided that they will accept the inherited IRA and manage it as part 

of the SNT (rather than simply cashing it out), the discovery process begins. Generally, the 

SNT trustee will want to obtain the following information to properly document their files and 

begin the inherited IRA account opening process: 

● Original IRA account owner’s name, date of birth, and date of death. This information 

may be found on the decedent’s death certificate. 

● Copy of the executed trust document, appointment as successor trustee, court orders, 

etc. (as applicable) 

● SNT beneficiary’s name, address, date of birth, and Social Security number 

● SNT’s Taxpayer Identification Number (TIN). This will ensure that when distributions 

are taken from the inherited IRA, the proper party is issued the Form 1099-R. 

● SNT decanting agreement or non-judicial settlement agreement (if applicable) 
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● Copy of the most current IRA statement 

○ Generally, the asset custodian will want this statement to have been issued 

within the last quarter (90 days). 

○ This statement will also be used as a basis for the following: 

■ Title/naming convention of the account 

■ Transferring asset custodian (aka “contra-firm”) location (e.g., Schwab, 

Fidelity, Vanguard, etc.) 

■ Any RMDs taken for the current tax year 

● If available, a copy of the decedent’s Form 5498 from the prior tax year. Not only will 

this assist the trustee in determining what type of IRA is involved (as noted 

previously), but also it will generally have the prior year’s 12/31 balance (for RMD 

calculations), as well as note any decedent contributions to the account in the prior 

year. 

● If available, a copy of the IRA Simplifier from the contra-firm. IRA Simplifiers used to 

be common practice before online account applications and listed all decedent 

information as well as designated beneficiaries. Unfortunately, these documents are 

becoming rarer. 

● Confirmation of beneficiary designation from the decedent’s Personal Representative, 

the contra-firm, an IRA Simplifier, etc. 

The next step in the transfer process can be even more challenging. Most asset custodians or 

plan administrators will not transfer assets to an account that is not titled exactly as they have 

it titled on their books. In other words, if John Smith passes away and leaves his IRA to his 

son Joe Smith’s SNT, the contra-firm will most likely decline to transfer assets directly from 

the John Smith IRA to the new inherited IRA for the benefit of (FBO) the Joe Smith SNT. 
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This is sometimes referred to as “like-titled” accounts by financial institutions.  

In these cases, the SNT trustee may attempt to establish a new inherited IRA FBO the SNT 

and request that the contra-firm transfer assets or cash in-house. When doing so, the SNT 

trustee should ensure that the correct account titling and TIN are noted. Once the new inherited 

IRA is established, the SNT trustee may then move assets to their current investment provider 

if so desired. 

Unfortunately, sometimes neither approach is sufficient for the contra-firm or plan provider. In 

these cases, it is recommended that the SNT hire counsel and potentially petition a court for 

instruction. Understandably, financial institutions are wary of interpreting trust documents or 

the new provisions of the SECURE Act. We hope this friction will ease over time.  

IX. Policies and Procedures 

Establishing written policies and procedures is crucial for any trust organization. The advent of 

the SECURE Act (and the opportunities it presents for SNT trustees) gives PSNT 

organizations and SNT trustees a chance to either revisit and review their current policies and 

procedures or even draft new ones. 

Account Opening 

An SNT trustee should consider adding a policy and procedure in regard to inherited IRA 

account openings (see prior section). The trustee can work with the SNT’s investment advisor, 

bank, or asset custodian collaboratively to successfully open an inherited IRA. Working in 

tandem with the trust’s delegated professionals can make the process more efficient and 
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successful. 

Account Minimum Size 

Because of the difficulties of administering IRAs FBO SNTs, many SNT trustees have 

instituted account minimum size requirements. Such a practice is justifiable given the 

additional work (RMD calculation, account opening, liquidity management, tax analysis, etc.) 

that comes with IRA administration.  

That said, setting an account minimum size requirement should leave room for flexibility on 

the part of the trustee. With many tax factors in play (First [Grantor] vs. Third [Complex] 

Party Trusts, DNI calculations, beneficiary and trust tax rates, etc.), the ability to not place an 

onerous tax burden on a beneficiary with a disability is a great tool.  

When contemplating an account minimum size requirement, the trustee may wish to review 

the amount of taxable income that a beneficiary can receive without pushing them into a 

higher income tax bracket. The 2022 simplified federal personal income tax rates are as 

follows: 

 

Tax Rate Single Married, Filing Jointly 

10% $0 - $10,275 $0 - $20,550 

12% $10,276 - $41,775 $20,551 - $83,550 

22% $41,776 - $89,075 $83,551 - $178,150 
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24% $89,076 - $170,050 $178,151 - $340,100 

32% $170,051 - $215,950 $340,101 - $431,900 

35% $215,951 - $539,900 $431,901 - $647,850 

37% $539,901+ $647,851+ 

 

In the following example, only single filers up to the 22% tax bracket are contemplated. This 

subset was chosen as most SNT beneficiaries will likely not have more than $89,075 annually 

($7,422.92/month) in income. Recall that SSI is generally not taxable and Social Security 

Disability Insurance (SSDI) is generally half taxable. The median difference between the 

contemplated tax brackets is $39,399. As such, an IRA minimum size requirement of $40,000 (or 

more) may be prudent. 

 

RMDs + 

 

When reviewing the tax implications of RMDs, the SNT trustee may be wary of withdrawing 

anything over and above the RMD annually. However, there are certainly times when it is 

prudent to withdraw more than the RMD annually. Consider the following examples: 

 

● Taking only the RMD may subject children to higher income tax rates when they inherit 

depending on how their personal tax returns are filed. 

○ Potential solution: Take the highest dollar amount possible without triggering the 

next higher tax bracket. 

● Personal income tax rates and trust income tax rates are unlikely to decrease in the future. 
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○ Potential solution: Maximize IRA withdrawals when prudent. 

● It may be appropriate to accelerate IRA distributions in years in which the beneficiary has 

higher deductions, thus potentially reducing the income tax due. 

○ Example: A beneficiary of an SNT wherein all income passes out to them may 

need a $5,000/month payment to an assisted living facility. This could allow the 

trustee to take $60,000/year more in withdrawals to be offset by this beneficiary’s 

personal deduction. 

 

A well-drafted and documented policy and procedure can assist the trustee in these situations. 

Certified Public Accountant (CPA) Consultation 

Some SNT trustees require that their beneficiaries consult with their own tax professional 

before contemplating any withdrawals from an IRA over and above the RMD annually. While 

this can be costly (although, presumably, the cost of such consultation could be covered by the 

trust), it is a good step in limiting the trustee’s liability. Some SNT trustees make their 

beneficiaries aware that they are not tax professionals and that any personal tax questions 

should be addressed by their own tax professional or CPA. Either method should help mitigate 

the trustee’s liability, and an SNT trustee should consider the inclusion of such in their policy 

and procedure.  

Liquidation vs. Transfer In-Kind 

 

Most trustees do not have experienced investment professionals on staff. Therefore, the need to 

delegate or direct the investment advisory duty is paramount to the trustee’s continued success. 
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The Uniform Prudent Investor Act (UPIA) § 9 states that “a trustee may delegate investment and 

management functions” of the trust but that the “trustee shall exercise care, skill and caution in 

selecting an agent.” UPIA § 9(a)(3) also requires that the trustee “periodically [review] the 

agent’s actions in order to monitor the agent’s performance and compliance….” As such, many 

PSNTs and SNT trustees only have one investment manager to reduce the amount of oversight 

and due diligence required of the investment manager required. Generally, this translates into 

moving inherited IRAs to their investment manager of choice. When transferring the IRA to their 

investment manager, the trustee must decide whether to liquidate the IRA and transfer all cash 

holdings or make the transfer of assets in-kind from one financial institution to another. There is 

usually never a reason to transfer an inherited traditional IRA in-kind. Capital gains are rarely 

taxed in an IRA, absent early withdrawal situations. Liquidating the account and transferring the 

IRA proceeds in cash (via check, wire, ACH, etc.) are generally more prudent and leave a 

cleaner paper trail for documentation purposes. 

 
Decedent Proceedings  
 

Many state Medicaid regulations specifically designate the state as a remainder beneficiary of a 

First Party SNT. When the State Medicaid department classifies itself as a remainder beneficiary 

of the First Party SNT, the trustee is faced with the issue of whether a distribution from the SNT 

for payment of the state’s Medicaid claim is a payment of a debt due to a creditor or a distribution 

to a beneficiary. The overall objective in determining as such is to lessen the potential tax burden 

of an IRA distribution to the trust and/or remainder beneficiaries in the final year of administration. 

The amount due to satisfy a payback obligation to the state Medicaid office is determined based 

upon the “medical assistance” paid on behalf of the beneficiary. In effect, Medicaid is paying the 

beneficiary’s cost of care in exchange for a promise to repay the state with the trust assets upon 

the death of the beneficiary. The amount ultimately paid to the state is based upon the total medical 

assistance provided to the beneficiary. If the trust assets are insufficient to pay back the state, then 

the state receives only what is remaining in the trust. The residuary beneficiaries of the trust do 



46 

not have personal liability for any unpaid amount due to Medicaid. Since the residuary beneficiary 

does not have personal liability for the payment of the state Medicaid claim the distribution is not 

a payment on behalf of a residuary beneficiary that will carry out DNI (I.R.C. §1.661(a)-2(d)).  

The amount due to the state is based upon the cumulative medical assistance “advanced” to the 

beneficiary by Medicaid. In other words, the amount due to the state is not based upon a specific 

dollar amount or a percentage of the remaining trust assets, meaning the state is not entitled to any 

more from the trust than the amount owed for past medical assistance provided. For an insolvent 

trust, it is clear the phrase “beneficiaries” means those entities and individuals to whom the trust 

would have been distributed if it had not been insolvent. For an insolvent trust, the state will not 

be classified as a beneficiary. 

As such, can the payment by the SNT of the state’s Medicaid claim create a corresponding 

deduction (as medical expenses) to the trust for its final tax filing? As a general rule, the medical 

and dental expenses of a decedent that are paid by the estate or trust are not deductible in computing 

the estate's or trust’s taxable income pursuant to IRS Pub. No. 559 (2005), p.19. Medical expenses 

are deductible only by the taxpayer who paid them (and only in the tax year in which they were 

paid). In addition, expenses incurred by a taxpayer for their medical care but paid after his death 

out of their estate aren't among the allowable income tax deductions in respect of a decedent. 

However, medical expenses are treated as paid by the taxpayer at the time they were incurred if 

they are paid out of the deceased taxpayer's estate during the one-year period beginning with the 

day after the date of the taxpayer's death, as per IRS Reg. Sec. 1.213-1(d)(1). 

As such, medical expenses are “incurred” for the purpose of deductibility in the year the medical 

services are rendered. If the services were rendered in a year for which a return has already been 

filed, an amended return must be filed for that earlier year. However, no credit or refund of tax 

will be allowed for any tax year for which the normal statutory period for filing a claim has expired. 

 

Example: A, who filed his return on a calendar year basis, died on June 1, Year 2, 

after having incurred $8,000 in medical expenses. $5,000 of that amount was 

incurred during Year 1 and the balance of $3,000 was incurred in Year 2. The 

decedent had filed his Year 1 personal income tax return on April 15, Year 2. His 

executor paid off the entire $8,000 liability in August Year 2. The decedent's 

https://www.bloomberglaw.com/product/tax/bc/W1siRG9jdW1lbnQiLCIvcHJvZHVjdC90YXgvZG9jdW1lbnQvWDQ5VDc2SDgiXV0--d41c44ed3596c957ffd7675734d5c4649ab1d9d7/document/1?citation=26%20CFR%201.661(a)-2(d)&amp;summary=yes#jcite
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executor may then file an amended return for Year 1 claiming the $5,000 medical 

expenses as a deduction thus securing a refund resulting from the increase in the 

decedent's Year 1 deductions. The $3,000 of expenses incurred in Year 2 may be 

deducted on the decedent's final return. 

      

If the conditions discussed above are not satisfied, the medical expenses cannot be deducted on 

the deceased taxpayer's income tax return. 

  
Unfortunately, there is no clear answer when the trust has significant income in the year of 

termination due to an IRA distribution plus a large payback amount due the state Medicaid 

department. Most importantly, planners and trustees must proactively recognize when there will 

be this issue and devise a plan before the trustee pays the Medicaid claim. Once payment has been 

made to satisfy the Medicaid payback amount, it is likely too late to completely protect the trustee 

from liability. In most situations, the problem will occur when the First Party SNT’s primary asset 

is an IRA.  

 

The recommended course of action is for the trustee to withhold sufficient taxes on the IRA 

distribution. The Trustee should plan on a tax rate of 37% plus taxes due to the state. The trustee 

is usually authorized to pay federal and state income taxes prior to satisfying the state Medicaid 

claim. Taxes can be withheld even if the withholding causes the payback claim to not be paid back 

in full. 

 

Alternatively, the trustee could treat the payment of the state Medicaid claim as a distribution to 

a beneficiary of the trust. The Trustee will be required to send a K-1 to the state Medicaid office 

that reflects the amount of the income allocated to the state as a beneficiary of the trust. A state 

agency or department does not pay federal or state income tax. As a result, there are no income 
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tax consequences to the state for being treated as a beneficiary of the trust. The risk to the trustee 

here is twofold. First, the trustee risks being audited by the IRS and the distribution deduction 

claimed for the distribution to the state Medicaid office is disallowed. The trustee may be 

personally liable for any unpaid taxes and interest due to the disallowance of the distribution 

deduction. Second, classifying the state Medicaid office as a beneficiary of the trust may open 

the trustee to more liability as the state has been elevated from creditor status to beneficiary 

status. 

X. Conclusion 

 

The SECURE Act presents an opportunity for trustees to assist more people with disabilities. If a 

PSNT or SNT trustee offers inherited IRA administration services, the organization should notify 

family members and local Elder Law attorneys of this vital service. And while a strict reading of 

the SECURE Act may not allow for the life expectancy option for IRAs left for a PSNT sub-

account, there is ongoing advocacy to clarify what is most likely simply an oversight on the part 

of Congress.  

 

Please note that the views and opinions expressed herein are solely those of the authors and do 

not necessarily reflect the views of True Link Financial Advisors, LLC. 
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Retirement Vehicles (6/30/2020)

4

● $10.8 trillion in IRAs (34%)
● $31.8 trillion in employer-sponsored retirement plans (66%)

○ (401(k), 403(b), 457(b), profit-sharing plans, SEP plans, etc.)
Demographics

● 82 million households (64% of U.S.) have some type of tax-
advantaged retirement savings

● 76 million baby boomers in U.S. today approaching or at 
retirement age

○ Many live longer than average (78.7 years)
● 56 million people in U.S. over 65 now; projected to increase to 

78 million + by 2035
● Social Security

○ Only guaranteed through 2035
○ After 2035 - may only be 3/4 funded

Landscape
U.S. 

Households
% of U.S. 

Households

Traditional IRA 36.8M 28.6%

SEP, SIMPLE 
IRA

8.6M 6.7%

Roth IRA 26.3M 20.5%

Any IRA 47.9M 37.3%

Source: ICI Research Perspective, Jan 2021, Vol. 27, No.1
*Note: households may own more than one type of IRA.

IRAs
● Tax-advantaged savings account for retirement
● “Individual” vs. “Employer-Sponsored” (401(k), etc.)
● Total contribution amount across all retirement accounts: $20,500 (2022)

Types
● Traditional IRA
● Roth IRA
● Simplified Employee Pension (SEP) IRA
● Savings Incentive Match Plan for Employees (SIMPLE) IRA
● Rollover IRA
● Inherited IRA

Early Withdrawals
● 10% federal tax penalty if withdrawn before age 59 ½

○ Exceptions:
■ $10,000 “first-time” home purchase
■ Qualified education expenses
■ Permanent disability
■ Unreimbursed/uncovered medical expenses > 7.5% AGI
■ Health insurance premiums while unemployed 12 weeks +
■ Substantially Equal Periodic Payments (SEPP)

● Still taxed as income

IRAs - General

5

Contributions
● Generally tax deductible
● Growth is not taxed until withdrawal (“tax-deferred growth”)

○ Advantageous as owner will most likely have a lower income tax rate in 
retirement

● Traditional IRA annual contribution limit 2022:
○ Age 49 or younger: $6,000
○ Age 50+: $7,000 (“catch-up contribution”)

● Roth IRAs: after-tax contribution (but no Required Minimum Distributions 
(RMDs))

Rollover IRA
● Transfer from employer-sponsored retirement plan to IRA
● No income taxes or early withdrawal penalty if done correctly

○ “Custodian-to-custodian transfer” or “direct rollover”
● Indirect rollover

○ Funds come to account owner, trustee, PR, etc.
○ 60 days to establish rollover IRA

■ Penalties: income taxes, 10% early withdrawal penalty
■ Withholding?

● Note: withheld amount must be deposited at time of 
account establishment, not when withheld amount is 
recouped at tax time

IRAs - General

6
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Inherited IRAs

● a/k/a “beneficiary IRA”
● Maintains same tax treatment as initial vehicle
● Withdrawal rate determined as per SECURE Act
● RMDs must begin by Dec 31 of the year following account owner’s death

Typical Inherited IRA Retitling Formats

John Doe, (Deceased) IRA fbo John Doe, Jr.

John Doe, (Deceased) IRA fbo John Doe, Jr., Trustee of the Jane Doe Special Needs 
Trust, as created under the John Doe Living Trust Agreement, Dated May 1, 2015.

John Doe, (Deceased) IRA fbo John Doe, Jr., Trustee of the Jane Doe Special Needs 
Trust, as created under the Last Will and Testament of John Doe, Dated May 1, 2015

IRAs - General

7

Setting Every Community Up for Retirement Enhancement

● Passed at the end of 2019

● Followed by the SECURE Act 2.0 (still awaiting final passage)
○ Securing a Strong Retirement Act of 2022
○ Retirement Improvement and Savings Enhancement to Supplement Healthy Investments for the Nest Egg 

Act (RISE & SHINE Act)
○ Enhancing American Retirement Now Act (EARN Act)

● Eliminated RMD “stretch” for many beneficiaries
○ Generally, the inherited IRA was distributed over lifetime of IRA beneficiary 
○ Now, most beneficiaries must withdraw all IRA funds (and pay applicable income taxes) within ten years of 

IRA owner’s death (with certain exceptions)

● New RMD dates:
○ SECURE Act

■ RMDs begin at age 72 (previously 70 ½) if account owner turned 70 ½ after Jan 1, 2020
○ SECURE Act 2.0

■ RMDs begin at age 73 (2022), 74 (2030), and 75 (2033)

● Applies to IRAs inherited January 1, 2020 +
8

SECURE Act

IRA Beneficiary Types

Non-Designated Beneficiaries (NDBs)

● Estate, charity or non-qualified trust
○ “Non-qualified trust”: not irrevocable as of IRA account holder’s death, not valid under state law and 

beneficiaries are not specifically identified in trust document

● Withdrawal rules:
○ If account owner was younger than 72: 5 years
○ If account owner was 72+: RMDs over decedent’s life expectancy

■ “Ghost expectancy rule” or “at least as rapidly rule”

Designated Beneficiaries (DBs)

● Individual (non-spouse) or see-through trust

● Withdrawal rules:
○ 10 years

■ IRA owner died pre- Required Beginning Date (RBD): may wait until year 10
■ IRA owner died post- RBD: annual RMDs during 10 year period

9

SECURE Act

7

8

9



.

4

IRA Beneficiary Types (con’t.)

Eligible Designated Beneficiaries (EDBs)

● Spouse
● Beneficiary with a disability 

○ IRC § 401(a)(9)(E)(ii)(III)
■ Over 18: “unable to engage in any substantial gainful activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or to be of long-continued and indefinite duration”
■ Under 18: “a medically determinable physical or mental impairment that results in marked and severe physical or mental 

impairment and that can be expected to result in death or to be of long-continued and indefinite duration”
○ IRC § 72(m)(7)

■ Disabled per SSA (42 U.S.C. § 1382(a)(3)(A) and (B))
○ Documentation required by Oct 31 of year following account owner’s death (note: current regulations are unclear as to where to 

submit)
● Beneficiary who is chronically ill 

○ IRC § 401(a)(9)(E)(ii)(IV)
■ Beneficiary who “if, without substantial assistance, (...) [is] unable to complete two or more of the activities of daily 

living….” and the illness is “reasonably expected to be lengthy in nature”
○ Documentation (including certification from licensed healthcare practitioner) required by Oct 31 of year following account owner’s 

death (note: current regulations are unclear as to where to submit)
● Individuals not more than 10 years younger than decedent
● Minor children of decedent (during minority only!)

10

SECURE Act

IRA Beneficiary Types (con’t.)

Eligible Designated Beneficiaries (EDBs) (con’t.)

● SNTs (IRC § 401(a)(9)(H)(iv))

“See-Through Trust” / “Qualified Trust”

Prop. Reg 26 § 1.401(a)(9):

● Valid under state law
● Irrevocable
● Copy of trust must be provided to plan provider 

(presumably) by Oct 31 of year following account 
owner’s death

● All countable beneficiaries must be identifiable
● All countable beneficiaries must be individuals

11

SECURE Act

IRA Beneficiary Types (con’t.)

Eligible Designated Beneficiaries (EDBs)
“See-Through Trust” / “Qualified Trust”

Conduit Trust:
● Must require trustee to distribute all withdrawals 

from the IRA in the same calendar year in which 
they are received to the lifetime beneficiary (e.g., 
“shall” not “may” - mandatory)

● Prop. Reg. 26 CFR § 1.401(a)(9)-4(f)(1)(ii)(A)

Accumulation Trust:
● Any trust that is not a conduit trust
● Trustee may accumulate income and only 

distribute such income in their discretion
● Prop. Reg. 26 CFR § 1.401(a)(9)-4(f)(1)(ii)(B)
● May lead to “trapped” income at the trust level

(DNI)

12

SECURE Act

2022 Simplified Federal Trust Income Tax Rates

Trust Taxable Income Trust Tax Rate

$2,750 or less 10%

$2,751 - $9,850 $275 + 24% of excess over $2,750

$9,851 - $13,450 $1,979 + 35% of excess over $9,850

$13,451+ $3,239 + 37% of excess over 
$13,450

10

11
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Countable - Tiered Beneficiary Rules

(for use to qualify as a see-through trust)

● First Tier: 
○ Prop. Reg. 26 CFR § 1.401(a)(9)-4(f)(3)(i)(A): “Any 

beneficiary who could receive amounts in the trust 
representing the owner’s interest in the plan that are 
neither contingent upon, nor delayed until, the death of 
another trust beneficiary...”

● Second Tier: 
○ A beneficiary “that could receive amounts in the trust 

representing the employee’s interest in the plan that were 
not distributed to the beneficiaries described in paragraph 
(f)(3)(i)(A) of this section” (i.e., the first-tier beneficiaries)

● Third Tier:
○ A beneficiary “who could receive amounts from the trust 

that represent the employee’s interest in the plan solely 
because of the death of another beneficiary described in 
paragraph (f)(3)(i)(B) of this section” (i.e., only after the 
death of the second tier beneficiary)

13

SECURE Act
Takeaways:

● First tier beneficiaries always count
● Third tier beneficiaries appear to never count
● Conduit trust: first tier beneficiaries are the 

only ones that count; second tier 
beneficiaries do not count

● Accumulation trust for EDB: first & second 
tier beneficiaries count (if all second tier 
beneficiaries are DBs, EDB life expectancy is 
used for RMDs

● Always disregard beneficiaries who 
predecease account owner

IRA Beneficiary Types (con’t.)

Eligible Designated Beneficiaries (EDBs)

Withdrawal rules: life expectancy of beneficiary

Advantages for EDBs:
● Continued qualification for means-tested public benefits
● More time for inherited IRA assets to grow tax-deferred
● Less likely to push beneficiaries into higher income tax bracket vs. 5-

year or 10-year rule

NOTE: no clarity on IRAs fbo PSNTs and life expectancy option - ongoing 
advocacy

14

SECURE Act
Special Needs Alliance 

Public Policy: Issue Alert 
dated July 9, 2021 

“There appears to be no 
Congressional intent to 

disadvantage individuals 
with disabilities when their 
loved ones wish to benefit 
individuals with disabilities 
and chronic illness during 

their lifetimes and the 
charitable organizations 

that support them 
thereafter.”

15

Death Before RBD Death On/After RBD

Non-Designated Beneficiary (NDB) Five Year Rule Ghost Expectancy Rule

Designated Beneficiary (DB) Ten Year Rule Ten Year Rule

Spouse (DB) Life Expectancy Rule Life Expectancy Rule

Conduit EDB Trust Life Expectancy Rule
(adj. for minors)

Life Expectancy Rule
(adj. for minors)

Accumulation EDB Trust (Spouse, 
Child, or Person > 10 years younger)

Ten Year Rule Ten Year Rule

Accumulation EDB Trust Life Expectancy Rule Life Expectancy Rule

Distribution Requirement Table
SECURE Act

13

14
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Required Minimum Distributions (RMDs)

● Minimum amounts a retirement plan account owner must withdraw annually
● Minimum amount inherited IRA beneficiary must withdraw annually
● Not applicable to Roth IRAs
● If multiple accounts: may be taken from any account as long as full amount is withdrawn by Dec 31
● Calculated by dividing prior year’s 12/31 value by IRS life expectancy factor

TABLES
IRS Publication 590-B, Distributions from Individual Retirement Accounts

Joint and Last Survivor Table II:
● for use if sole beneficiary is account owner’s spouse (more than 10 years younger than account owner)

Uniform Life Table:
● for use if sole beneficiary is not the account owner’s spouse of the account owner’s spouse is less than 10 years 

younger than account owner

Single Life Expectancy Table I:
● for use if account owner is a beneficiary of an account (e.g., inherited IRA)

16

SECURE Act

Required Minimum Distributions (RMDs)

FACT PATTERN:
● Beneficiary (38 years old) inherits IRA
● Inherits IRA via see-through 3rd Party SNT
● Prior year 12/31 value: $450,000

CALCULATION:

$450,000 / 47.7 = RMD of $9,433.96

17

SECURE Act

Age Life 
Expectancy

Age Life 
Expectancy

5 79.8 35 50.5

6 78.8 36 49.6

7 77.9 37 48.6

8 76.9 38 47.7

9 75.9 39 46.7

2021 Publication 590-B (sample)
TABLE I

(Single Life Expectancy)
(For Use By Beneficiaries)

Required Minimum Distributions (RMDs)

FORMS

Form 5498:
● Reports total annual contributions to an IRA
● Identifies IRA type (e.g., traditional, Roth, SIMPLE, etc.)
● Reports rollovers contributions

Form 1099-R:
● Reports amount withdrawn in tax year
● Reports how much is taxable (if applicable)
● Identifies any amounts withheld
● Indicates distribution type (e.g., minimum distribution, early withdrawal, rollover, etc.)

NOTE: if decedent had not taken their RMD in year of death, beneficiary or trustee must make sure minimum amount gets 
withdrawn by Dec 31 - penalties may be up to 50%!
● Practice Tip: marshall IRA assets as soon as possible and request statements to ensure RMDs are properly taken

18

SECURE Act

16

17

18



.

7

Flexibility

“September 30th Rule”
● NDB may be eliminated from a group of multiple beneficiaries before Sept 30 of year following account owner’s death
● Remaining beneficiaries may then qualify for DB (10-year) or EDB (10-year or Life Expectancy) status

“Separate Accounts Rule”
● Allows individual beneficiaries to set up separate accounts to receive their share of inherited IRA
● Must be complete by Dec 31 of the year following account owner’s death
● If done correctly, each separate account applies its own payout rule
● Cannot be used when a revocable trust is named primary beneficiary

○ Exception: SNT, which may separate itself and use EDB (if applicable) rule

● Applicable Multiple Beneficiary Trust (AMBT)
○ Trust for more than one beneficiary and at least one beneficiary is EDB

■ Prop. Reg. 26 CFR § 1.401(a)(9)-4(g)(1): “An applicable multi-beneficiary trust is a see-through trust with more than one 
beneficiary and with respect to which–(i) All of the trust beneficiaries are designated beneficiaries; and (ii) At least one of the 
trust beneficiaries is an eligible designated beneficiary who is disabled (as defined in paragraph (e)(1)(iii) of this section) or 
chronically ill (as defined in paragraph (e)(1)(iv) of this section).” 

○ For an SNT created as a sub-trust of an AMBT: Life Expectancy rules

19

SECURE Act

20

Private Letter Rulings (PLRs)

● Written statement from IRS to a taxpayer that interprets and 
applies tax laws to the taxpayer’s represented set of facts

● Taxpayer must independently request IRS review
● Generally issued by Chief Counsel of IRS
● Generally requested when taxpayer wishes to confirm that a 

transaction will not result in tax violation
● Not precedent, only indication of IRS position

Remember!

● Retirement plans must be owned by an individual
● A trust may be a beneficiary of a retirement plan, but not an 

owner
● As such, a beneficiary may lose means-tested benefits (SSI, 

Medicaid) if they are named as a direct beneficiary of an IRA

21

Fact Pattern:

● Father names 4 sons individually as IRA beneficiaries
● One son is a person with a disability and a minor (receiving SSI & 
● Medicaid)
● IRA shares for three sons without a disability set aside in sub-IRA 

accounts for their benefit
● IRA share for son with a disability not distributed from IRA

○ RMDs made to guardian on son’s behalf
● Mother (guardian) of son with a disability obtained court order establish 

First Party SNT:
○ Trust had proper Medicaid payback provision
○ Son with a disability was sole beneficiary 
○ Trustee (mother/guardian) had sole discretion
○ Remainderpersons: son’s heirs at law (mother preemptively 

disclaimed her potential remainder interest as “adverse party”)
● Mother sought PLR to:

○ Transfer IRA to SNT appropriately (non-taxable transfer)
○ Use son’s life expectancy for RMDs

PLR 200620025

19

20
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22

IRS Ruling:

Taxable Transfer:

● I.R.C. § 691(a)(1): “all items of gross income that are not properly includible in a prior period 
shall be included in the gross income, for the taxable year when received, of: (A) the estate 
of the decedent, (...), (B) the person who, by reason of the death of the decedent, acquires 
the right to receive the amount, (...), (C) the person who acquires from the decedent the right 
to receive the amount by bequest, devise, or inheritance (....)” and if so, then “the fair market 
value of that right shall be included in the gross income of the estate or person receiving it. 
For the purposes of this section, a ‘transfer’ does not include the transmission at death to 
the estate of the decedent or a transfer to a person who has a right to receive it through 
bequest, devise, or inheritance.”

● Grantor Trust rules:
○ I.R.C. § 677(a) specifies that a “grantor shall be treated as the owner of any portion 

of a trust whose income without the approval or consent of any adverse party is, or, 
in the discretion of the grantor or a nonadverse party, or both, may be (1) distributed 
to the grantor or the grantor’s spouse; (2) held or accumulated for future 
distribution to the grantor or the grantor’s spouse; or (3) applied to the payment of 
premiums on policies of insurance on the life of the grantor or the grantor’s 
spouse….”

○ Grantor = owner of trust assets and transfer of grantor’s assets to the trust is not a 
sale or disposition (Rev. Rul. 85-13, 1985 C.B. 184) 

● Determination: trust was a grantor trust owned by son (I.R.C. § 671 & 677(a)) & transfer of 
IRA was not a sale/disposition (I.R.C. § 692(a)(2)) - therefore, not includible for federal 
income tax purposes

PLR 200620025

23

IRS Ruling:

Life Expectancy RMDs:

● I.R.C. § 401(a)(9)(A): a trust is not a “qualified plan” unless it will distributed over the life
of such “employee and a designated beneficiary over a period not extending beyond the
life expectancy of such employee and a designated beneficiary”

● I.R.C. § 407(a)(9)(E): designated beneficiary = any individual designated as beneficiary by
the employee”

● I.R.C. § 401(a)(9): separate account requirements for beneficiaries
○ Established no later than last day of the year following the calendar year of the

IRA owner’s death
○ All post-death investments, gains and losses, contributions, and forfeitures are

separate
● Determination: separate accounts requirements were met, proper SNT as a grantor trust

= son’s life expectancy for RMDs

Key Facts:
● RMDs timely made to son’s guardian (otherwise 5-year rule would apply)
● Mother’s disclaimer of remainder interest as adverse party

BEST PRACTICE TIPS:
● Pay close attention to IRS deadlines
● Consult with tax professional as needed
● Marshal IRA assets promptly

PLR 200620025

24

Fact Pattern:

● Trust is beneficiary of an IRA

● Trust provisions:
○ Beneficiary is sole beneficiary during their lifetime
○ Trustee may apply net income to beneficiary in its sole discretion
○ If income of trust plus governmental benefits is insufficient for beneficiary’s 

needs, trustee may invade principal for discretionary distributions in trustee’s 
sole discretion

○ Trustee may not invade principal of trust if invasion would cause a 
discontinuation of governmental benefits

○ Upon beneficiary’s death, State is reimbursed for assistance provided
○ Remaining funds after State’s reimbursement is distributed to beneficiary’s 

issue/siblings/siblings’ issue by representation

● Note: no discussion in PLR as to who was trustee or whether this was a grantor trust for 
income tax purposes

IRS Ruling:

● I.R.C. § 691(a)(1): income in respect to a decedent (IRD): inherited IRA

● Rev. Rul. 85-13, 1985-1 C.B. 184: grantor is owner of trust assets for federal income tax 
purposes

○ Trust is owner and IRA transfer is not a gift; therefore not treated as a sale or 
disposition of assets for federal income tax purposes

PLR 201116005

22
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Fact Pattern:

● Trust is beneficiary of an IRA

● Trust provisions:
○ Beneficiary is sole beneficiary during their lifetime
○ Trustee may apply net income to beneficiary in its sole discretion
○ If income of trust plus governmental benefits is insufficient for 

beneficiary’s needs, trustee may invade principal for discretionary 
distributions in trustee’s sole discretion

○ Trustee may not invade principal of trust if invasion would cause a 
discontinuation of governmental benefits

○ Upon beneficiary’s death, State is reimbursed for assistance 
provided

○ Remaining funds after State’s reimbursement is distributed to 
beneficiary’s issue/siblings/siblings’ issue by representation

● Note: no discussion in PLR as to who was trustee or whether this was a 
grantor trust for income tax purposes

PLR 201116005

26

Fact Pattern:

● Taxpayer with a disability filed a petition to state court to create a First 
Party SNT

● Only funding asset of First Party SNT was settlor’s IRA
● Taxpayer signed documents he thought would transfer IRA into SNT
● Financial institution transferred IRA into non-IRA account (SNT) and 

issued a Form 1099-R reporting fully taxable distribution
● 60-day rollover period lapsed
● Taxpayer requested PLR for additional time to transfer funds from non-

IRA to IRA and for the IRA to be titled in the name of the First Party SNT

PLR 201117042

IRS Ruling:

● New 60-day rollover reinstated
● “An individual retirement account cannot be set up and maintained in the name of a trust.”
● Financial institution correctly reported fully taxable distribution and correctly issued a Form 1099-R

27

Account Opening

● Financial institutions have varying internal policies and 
procedures
○ May be slow to adopt SECURE Act provisions
○ May be reluctant to deviate from their understanding of 

regulations
● Ensure RMDs are reported to SNT’s TIN (not beneficiary SSN) 

for Form 1099-R
● Review last IRA statement for:

○ YTD RMDs
○ Account titling
○ Asset custodian (“contra-firm”)
○ 12/31 balance for RMD calculation

● Review last Form 5498 for:
○ IRA account type
○ Prior year 12/31 balance
○ Decedent contributions

Trustee Policy & Procedures
Inherited IRA Document Checklist

1. Original IRA owner’s name, DOB, DOD 
(death certificate)

2. Executed trust document
3. Appointment as successor 

trustee/court order (as applicable)
4. SNT beneficiary name, address, DOB, 

SSN
5. SNT’s Taxpayer Identification Number 

(TIN)
6. Decanting/NJSA (as applicable)
7. Copy of most recent IRA statement
8. Decedent’s last Form 5498
9. IRA Simplifier (if available)
10. Confirmation of beneficiary 

designation

25
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Account Opening

Contra-firm Complications

Ex: John Smith IRA transfer to beneficiary IRA fbo SNT: not “like-titled” accounts, most likely rejected by contra-firm

Solutions:

1. Establish new inherited IRA fbo SNT at contra-firm and ask for contra-firm to transfer in-house
a. Once account is established and transfer is complete, transfer funds from new inherited IRA fbo SNT to current 

investment provider’s account with same name (“like-titled”)
2. Retain counsel
3. Petition court

Best Practice Tip: ensure contra-firm will accept court order before petition

Best Practice Tip: capital gains are rarely taxed in IRAs (absent early withdrawals) - liquidating all funds in an IRA and 
transferring cash leaves a cleaner paper trail and is generally most prudent)

Trustee Policy & Procedures

29

IRA Account Minimum Size Requirements

● IRA administration requires additional work (RMD calculation, account opening, liquidity management, tax analysis, etc.)
● IRA administration may increase trustee liability (incorrect RMD calculations, reporting, etc.)

Minimum Size Requirement Analysis:
● SSI is generally not taxable, SSDI is generally ½ taxable
● Goal: do not push beneficiaries into higher tax bracket if distributing an entire IRA to an SNT (assumes DNI carries out income)

Trustee Policy & Procedures

2022 Simplified Federal Personal Income Tax Rates

Tax Rate Single Married, Filing Jointly

10% $0 - $10,275 $0 - $20,550

12% $10,276 - $41,775 $20,551 - $83,550

22% $41,776 - $89,075 $83,551 - $178,150

Median difference between tax brackets: $39,399
● IRA minimum size requirement of $40,000+?

Best Practice Tip: allow for flexibility (First vs. Third Party, DNI, trust tax rates, etc.)

30

RMDs+

● Many trustees are reticent to take anything more than the RMDs annually from an IRA
○ Distributions in excess of RMDs should be made when the beneficiary’s SNT funds are insufficient to cover their 

discretionary distribution needs

● Potential scenarios where taking more than the RMD is prudent, regardless of immediate beneficiary need:

○ Current minor beneficiaries
■ Taking only the RMD allows the IRA to continue to grow tax-deferred
■ When the minor becomes an adult, the IRA exhaustion rate may be accelerated, therefore creating a higher tax burden
■ Potential solution: take the highest dollar amount possible from the IRA without triggering the next higher tax bracket

○ Personal and trust income tax rates are unlikely to decrease in the future 
■ Potential solution: maximize IRA withdrawals as prudent

○ Beneficiaries who have higher deductions
■ In years where a beneficiary has higher medical deductions, the trustee may wish to accelerate IRA distributions to 

lessen the tax burden
■ Example:

● Beneficiary of an SNT (wherein income passes out fully - DNI)
● $5,000/month to ALF
● Trustee may take $60,000 ($5,000 x 12 months) in IRA withdrawals potentially offset by beneficiary’s personal 

deduction

Best Practice Tip: trustee and/or beneficiary should consult with a tax professional as needed

Trustee Policy & Procedures

28

29

30



.

11

31

Issue:

● Most state Medicaid regulations designate the state as remainderperson up to 
the amount of medical assistance provided to the beneficiary
○ “Advanced” to the beneficiary

● If assets remaining in the trust are insufficient, the state receives only 
remaining funds
○ Insolvent trust: state is not a beneficiary

● IRA funds may need to be distributed to the SNT upon beneficiary death to 
satisfy Medicaid claim
○ Taxable as income

● I.R.C. § 1.661(a)-2(d): residuary beneficiaries do not have personal liability for 
Medicaid claim, therefore payment on behalf of the residuary beneficiary does 
not carry out DNI

● Medical distributions paid after death from estate aren’t allowable income tax 
deductions
○ Would require amendments of prior returns to capture

Decedent Proceedings

32

Example One:

First Party SNT beneficiary dies with the following assets/liabilities:

Assets:
● Trust: $16,000
● IRA fbo Trust: $150,000

Liabilities:
● State payback claim: ($42,000)
● Misc bills due through DOD: ($2,000)
● Final allowable expenses: ($6,000)
● Final allowable trustee fees: ($14,400)

Beneficiary of the IRA is the trust, trust terms dictate payment to state Medicaid claim -
remainder to beneficiary’s mother

In trust’s final year, trustee pays all liabilities and remaining funds ($101,600) to beneficiary’s 
mother

Decedent Proceedings
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Example One:

First Party SNT Final 1041:

Income In Respect To Decedent (IRD): $150,000 (IRA distribution to SNT)
Less:

Deductible Administration: ($14,400)
Taxable Income:

$135,600
Less:

Distribution Deduction: ($101,600)
Exemption:
($100)

Taxable Income:
$33,900

Federal Tax Due:
$12,500

Issue:
● Trustee requests mother to return $12,500 to pay tax due
● Mother has already spent the funds
● Any fiduciary who pays any inferior debt due before taxes is personally liable

Decedent Proceedings
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Example Two:

First Party SNT beneficiary dies with the following assets/liabilities:

Assets:
● Trust: $16,000
● IRA fbo Trust: $150,000

Liabilities:
● State payback claim: ($42,000)
● Misc bills due through DOD: ($2,000)
● Final allowable expenses: ($6,000)
● Final allowable trustee fees: ($14,400)

Beneficiary of the IRA is the trust, trust terms dictate payment to state Medicaid claim 
- remainder to beneficiary’s mother; trustee treats state Medicaid as remainder 
beneficiary

In trust’s final year, trustee pays all liabilities and remaining funds ($101,600) to 
beneficiary’s mother

Decedent Proceedings

35

Example Two:

First Party SNT Final 1041:

Income In Respect To Decedent (IRD): $150,000 (IRA distribution to 
SNT)
Less:

Deductible Administration: ($14,400)
Taxable Income:

$135,600
Less:

Distribution Deduction (mother): ($101,600)
Distribution Deduction (Medicaid) ($42,000)

Taxable Income: $0
Federal Tax Due: $0

Issue:
● Trustee sends Form K-1 to state Medicaid office

Decedent Proceedings

2022 National Conference on Special 
Needs Planning and Special Needs Trusts

IRAs and PSNTs

Presented by

Bradley J. Frigon
JD, LLM, CELA, CAP
Law Offices of Bradley J. Frigon, LLC
www.bjflaw.com
bfrigon@bjflaw.com   

Peter J. Wall
Director, Fiduciary Services
True Link Financial Advisors, LLC
peter.wall@truelinkfinancial.com
www.truelinkfinancial.com  

Thank You!
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Investment Advisory Services are provided through True Link Financial Advisors, LLC, (the “Adviser”) an investment adviser registered with the U.S. Securities and 
Exchange Commission (“SEC”) and wholly-owned subsidiary of True Link Financial, Inc. (“True Link Financial” and, together with the Adviser, “True Link”)  Registration 
with the SEC authorities as a Registered Investment Adviser does not imply a certain level of skill or training nor does it constitute an endorsement of the advisory firm 
by the SEC.  True Link Financial, Inc. provides the trust administration software and record-keeping platform as well as the True Link Visa Prepaid Card.  

All content available within this presentation is general in nature, not directed or tailored to any particular person, and is for informational purposes only.  Neither this 
presentation nor any of its content is offered as investment advice and should not be deemed as investment advice or a recommendation to purchase or sell any 
specific security. All scenarios contained herein are “made up” situations for purposes of education only, is not individualized, and is not intended to serve as a basis 
for your legal, investment or tax-planning decisions.

Peter Wall is not a licensed attorney or tax professional. The information contained herein is confidential and is not to be shared, distributed, or otherwise used, for 
any other purpose or by any other person without the written permission of Peter Wall and True Link.  

The information contained herein reflects the opinions and projections of Peter Wall, not True Link, as of the date hereof, which are subject to change without notice at 
any time.  

Statements herein that reflect projections or expectations of future financial or economic performance are forward-looking statements.  Such “forward-looking” 
statements are based on various assumptions, which assumptions may not prove to be correct, and speak only as of the date on which they are made, and neither 
Peter Wall nor True Link shall undertake any obligation to update or revise any forward-looking statements.  Accordingly, there can be no assurance that such 
assumptions and statements will accurately predict future events or any actual performance, and neither Peter Wall nor True Link represent that any opinion or 
projection will be realized.  

37



 

 
 
 

____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________



____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 



____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 



____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 



____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 



____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 



 

 
Pooled Trusts Intensive 

 
Wednesday 

October 12, 2022 

 
So You Think You Want to be a Rep Payee?  
What You Should Know Before You Commit 

 



Coronavirus (COVID-19) Updates

Social Security

Guide for Organizational Representative Payees

Representative Payee Home

Become an Organizational Payee

Training for Organizational Payees

Guide for Organizational Payees

Organizational Best Practices

Establishing a Representative Payee Account

Guide for Individual Payees

Beneficiaries Who Have a Payee

Advance Designation

CFPB Guide for Managing Someone Else's Money

CFPB Consumer Advisory: 3 pension advance traps to avoid

Consumer Finance: Planning for Financial Decisions as You Age

Organizational Payee

Individual Payees

Beneficiary Information

Consumer Financial Protection Bureau Links

https://www.ssa.gov/coronavirus
https://www.ssa.gov/
https://www.ssa.gov/payee/index.htm
https://www.ssa.gov/payee/become.htm
https://www.ssa.gov/payee/training2.htm
https://www.ssa.gov/payee/NewGuide/toc.htm
https://www.ssa.gov/payee/best.htm
https://secure.ssa.gov/acu/IRESWeb/registration.jsp
https://www.ssa.gov/pubs/EN-05-10076.pdf
https://www.ssa.gov/payee/bene.htm
https://www.ssa.gov/payee/advance_designation.htm
https://www.consumerfinance.gov/consumer-tools/managing-someone-elses-money/
http://www.consumerfinance.gov/blog/consumer-advisory-3-pension-advance-traps-to-avoid/
http://www.consumerfinance.gov/blog/planning-for-financial-decisions-as-you-age/


Payee Publications

Frequently Asked Questions for:

Representative Payee

Beneficiaries who have a Payee

Representative Payees Completing Accounting Online

Contractor Conducted Representative Payee Site Reviews

Congratulations on Becoming a Social Security Representative Payee!  

The Social Security Administration recognizes your work on behalf of those who need help and we
are committed to providing you with the guidance and assistance you need to fulfill your duties as
representative payee.

Welcome to the Guide 

The Social Security Administration (SSA) has developed this Guide for Organizational Payees to
help organizations serving as representative payees. It should help you understand the duties and
responsibilities of a payee.

We encourage you to use the Guide to develop your payee system and procedures to meet the
needs of your beneficiaries and maximize your organization’s resources.

You and your staff, especially those who work with beneficiaries, manage their funds, and report
changes to SSA should read and have access to the Guide.

For your convenience, the Guide, as well as other payee information, is available online at:  
https://www.ssa.gov/payee.  

If you cannot find the information you need in the Guide, or on our website, you may visit your
local Social Security office or call our toll-free number at 800-772-1213.  

If you call, you can speak to a service representative between the hours of 7:00 a.m. and 7:00 p.m.
on business days.

If you call about a specific case, be sure to have the following information available:

The beneficiary’s name Social Security Number (SSN) date and place of birth mailing address

More Information

https://www.ssa.gov/payee/newpubs.htm
https://www.ssa.gov/payee/faqrep.htm
https://www.ssa.gov/payee/faqbene.htm
https://www.ssa.gov/payee/faqacct.htm
https://www.ssa.gov/payee/isn_contractors.htm
https://www.ssa.gov/payee


The beneficiary s name, Social Security Number (SSN), date and place of birth, mailing address
and one other unique identifier such as benefit amount; and 

The name, address and employer identification number (EIN) of your organization.

New in the Guide  

We have added a section about foster care agencies who serve as representative payee.
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Terms Used in this Guide

(Table of Contents)

Beneficiary – an individual receiving Social Security or Supplemental Security Income (SSI) benefits

Collective Account – a single savings or checking account in which a representative payee holds
funds for multiple beneficiaries for whom they serve. We must approve collective accounts before
you can deposit beneficiary funds into them. The account must clearly show the individual amounts
for deposits, withdrawals and interest earned for each beneficiary.

Conserved Funds – funds saved, or conserved, by the representative payee. Funds in excess of the
amount needed to meet a beneficiary's current or reasonably foreseeable needs are the property
of the beneficiary. A payee must conserve these funds on behalf of the beneficiary.

Custody – the control, supervision and care of the beneficiary. A payee may have physical custody
of the beneficiary, meaning that the beneficiary actually lives with an individual payee or is in the
care of an organizational payee. A payee may also have legal custody meaning that a court has
issued an order placing a beneficiary in the care of an individual, institution, or other agency.

We do not consider temporary changes such as vacations or short trips by the beneficiary as a

https://www.ssa.gov/payee/NewGuide/ssa-6234exhibitB.pdf
https://www.ssa.gov/payee/NewGuide/ssa-6233exhibitsA.pdf
https://www.ssa.gov/payee/NewGuide/MonthlyBeneficiaryAccountingLedger.pdf


We do not consider temporary changes, such as vacations or short trips by the beneficiary, as a
change in custody.

Dedicated Account -- a specific, separate account at a financial institution that is used only for the
deposit of large past-due SSI payments (usually a payment covering more than 6 months of the
current benefit rate) made to a representative payee on behalf of a disabled child under age 18.

Drug Addiction or Alcohol Condition (DAA) -- our determination that a disabled beneficiary has
a drug addiction or alcoholism disorder. We do not pay disability benefits based primarily on a
DAA condition but we may determine an otherwise disabled beneficiary has a DAA condition.

Fiduciary – a person or entity authorized to handle money on behalf of another.

Fiduciary Account -- an account established by a person or entity on behalf of another party.

Incapable – a determination we make that a beneficiary is unable to manage or direct the
management of funds. We pay benefits due a beneficiary determined incapable through a
representative payee. We base a determination of incapability on various kinds of evidence.

Our determination of incapability is not the same as a State court’s finding of “legal incompetence”
and the two findings are not necessarily equivalent.

Incompetent (or legally incompetent) – a decision made by a State court that an individual is
unable to manage his or her affairs. We presume that any beneficiary a State court finds legally
incompetent needs a payee for SSA benefits. On the other hand, a beneficiary we determine
incapable might not also be legally incompetent.

Before we select a payee based on a State court’s finding of legal incompetence, we must receive a
copy of the court ruling as part of the documentation to support our decision.

Legal Guardian/Conservator – someone appointed by a court of law to be responsible for a
minor or an incompetent adult. In some States, the terms “guardian” or “conservator” have the
same meaning regarding persons placed in charge of another’s affairs.

We do not automatically select a legal guardian or conservator as payee for a beneficiary. Instead,
we make an independent judgment in every case to determine who will best serve the beneficiary
as payee. This may or may not be a legal guardian/conservator.

Misuse – Using the funds a payee manages on behalf of a beneficiary for someone other than the
beneficiary. Misuse is prosecutable theft and payees who commit misuse must make restitution.
We consider the misuse of benefits an overpayment to the payee.

Overpayment – an amount of benefits paid to a beneficiary, or to the payee of a beneficiary, to
which the beneficiary is not entitled; or funds misused by a payee.



Funds misused by a payee are an overpayment to the misusing payee and the payee is liable for
repayment of the debt.

Power of Attorney – a legal authorization granting someone the right to transact certain business
for an individual. It does not diminish the rights of the individual and does not necessarily involve
capability or competence.

The U.S. Treasury Department does not recognize power of attorney for the purpose of negotiating
Federal payments, including Social Security or SSI payments. Therefore, a person with power of
attorney for an incapable or incompetent beneficiary must still apply to SSA to become payee and
to receive benefits on behalf of the beneficiary.

Representative Payee – an individual or organization we appoint to receive and manage the
Social Security or SSI benefits of another person.

A representative payee must use the funds they receive for the use and benefit, and in the best
interest of, the beneficiary.

RSDI Benefits – Retirement, Survivors and Disability Insurance benefits paid by SSA under Title
II of the Social Security Act. These are also sometimes called Social Security benefits. They are
based on the earnings of a worker who has paid into the system by paying Federal Insurance
Contributions Act (FICA) tax for a specified period of time. A worker, or his or her family, can
receive RSDI benefits upon the worker’s attainment of a certain retirement age, disability, or death.

SSI Benefits – Supplemental Security Income benefits paid by SSA under Title XVI of the Social
Security Act for aged, blind, and disabled persons with little or no income or resources. 

Overview

(Table of Contents)

The Social Security Administration (SSA) is an independent Federal government agency that
administers two major benefit programs. For many Americans, these programs are an important

We categorize payees into two broad groups:

Individual payees – These include relatives, guardians, friends, or any other interested
person who is in a position to care for the beneficiary.

Organizational payees – These can include social service agencies, institutions, State or
local government agencies, or financial institutions.

“



source of income. In fact, for some they may be the only source of income.

The largest of these programs is the Retirement, Survivors and Disability Insurance (RSDI)
program. This program is often referred to as Social Security.

The other is the Supplemental Security Income (SSI) program.

Social Security is a social insurance program that protects workers and their families from a loss of
earnings because of retirement, death, or disability. Social Security benefits are based on the
earnings of a worker who has paid into the system by paying Federal Insurance Contributions Act
(FICA) tax for a specified period of time. A worker, or his or her family, can receive RSDI benefits
upon the worker’s attainment of a certain retirement age, disability, or death.

The amount a beneficiary receives depends on the age at which the worker retires, becomes
disabled, or dies and how long he or she worked.

SSI is a Federal income maintenance program for aged, blind, and disabled persons with little or
no income or resources. Funding for SSI does not come from Social Security contributions. Rather,
the United States Treasury’s general funds provide financing for this program. Some States
supplement the maximum SSI Federal payment.

Because SSI is a needs-based program, the amount of resources or income an individual has may
affect their eligibility to payments.

To receive SSI payments, a person must be age 65 or older, blind or disabled and must have limited
income and resources. In order to qualify, an individual cannot have over $2,000 in countable
resources ($3,000 for a couple).

(Important: In determining resources, we usually do not count the value of the beneficiary’s home
and one car.)

Some individuals may receive both Social Security and SSI benefits. Eligibility depends on the
individual meeting the requirements for each program.

As a payee, you need to know what type of benefit(s) a beneficiary is receiving and what events or
changes you need to report to us. (See Reporting Events to SSA and Additional Reporting Events
for SSI Beneficiaries.)

Who Needs a Payee?

(Table of Contents)

We always pay benefits through a payee for an adult judged legally incompetent by a State court.



We usually pay benefits through a payee for a minor child.

Otherwise, we usually pay benefits directly to legally competent, adult beneficiaries.

However, there are some exceptions...

If we determine a legally competent adult is unable to manage or direct the management of his or
her own benefits, we appoint a representative payee.

When selecting a payee, we usually first consider the beneficiary’s family and friends. For some
beneficiaries, however, the traditional networks of support do not exist and for these we rely on
state, local, or other community sources to fill the need.

If you are aware of an SSA beneficiary who has difficulty managing their funds, or directing
someone to manage their funds, please contact your local SSA office.

Beneficiaries with a Drug Addiction or Alcohol Condition

(Table of Contents)

A beneficiary with a drug or alcohol addiction (DAA) may have difficulty handling his or her own
funds in a responsible manner. As in the case of every other beneficiary, we will determine, on a
case-by-case basis, if they need a payee.

If we decide a beneficiary with a drug or alcohol addiction is incapable of managing their funds, we
will select a payee for them. In these cases, we often select as payee an organization or agency
experienced in serving individuals with addictions since these are often in the best position to
know these individuals’ special needs.

The Role of the Representative Payee

(Table of Contents)

As a payee, you play a vital role in serving our beneficiaries. You decide how to spend benefits to
help create a stable living environment for the beneficiary and ensure that the basic current needs
of food, shelter, clothing, and medical care are met.

Once current needs are met, you must save any leftover funds for the beneficiary’s future use.

Also, to the extent possible, you should:

Help motivate a beneficiary to work toward more independent living;

Support a beneficiary in their therapy and rehabilitation; and



Support a beneficiary in their therapy and rehabilitation; and  

Encourage the beneficiary to improve their relationship with family members.

At least once per year, we will ask you to report on how you used or saved the benefits you
received. Therefore, you must keep records of deposits and expenses for each beneficiary you
serve.

Important: Having power of attorney, being an authorized representative, or having a joint bank
account with the beneficiary is not the same as being a payee. These arrangements do not give
you legal authority to negotiate and manage a beneficiary’s Social Security or SSI payments. For
that, you must apply to SSA and be appointed as a payee.

About Payee Fees

(Table of Contents)

Generally, payees are not allowed to collect a fee from the beneficiary for performing payee
services. However, in some very limited circumstances, we authorize certain types of organizations
to collect a fee.

Qualified organizations seeking to collect a fee for payee services must first file a separate
application (SSA-445) and receive written authorization from us. The organization must obtain the
SSA-445, in person, from their local SSA office. (See Fee for Service (FFS) Payees, Getting Approved
as a FFS payee, Fee Amounts, and Restrictions on FFS Payees.)

Important: By law, we cannot authorize an individual payee to collect a fee for payee services.

How to Become a Representative Payee

(Table of Contents)

To become a payee, your organization must contact the local Social Security office to file an
application. We generally require an authorized representative of your organization to complete
this application in a face-to-face interview.

During the interview, we will:

Determine your organization's relationship to, and interest in, the beneficiary;

Discuss your organization's qualifications;

Discuss your organization's ability to carry out the responsibilities of a payee;

Explain the duties of a payee;

Explain the reporting responsibilities of a payee. (See Reporting Events to SSA and Additional
R ti E t f SSI B fi i i )



Reporting Events for SSI Beneficiaries.);

Explain the liability for not reporting changes promptly to SSA. (See Overpayments.); and

Determine if you are a legal guardian or conservator of the beneficiary. If you are, we will ask
you to give us a copy of the court documents so we can verify your appointment by the court. 

Duties of a Representative Payee

(Table of Contents)

As a payee, you must:

Meet with the beneficiary on a regular basis to ascertain their current and foreseeable needs
(i.e., food, clothing, shelter, medical expenses and personal items);

Use his or her payments to meet the beneficiary’s needs;

Conserve any money left over, after meeting the beneficiary's current needs, in a checking or
savings account (preferably interest-bearing), U.S. savings bonds, or other appropriate
investment(s) that is titled in a way that clearly establishes the beneficiary’s ownership;

Plan to spend wisely, or conserve, in the best interests of the beneficiary, any large payment you
receive;

Report any event that may affect the beneficiary’s entitlement to benefits or payment amount
such as a return to work. (See Reporting Events to SSA and Additional Reporting Events for SSI
Beneficiaries.);

Return any overpayment promptly (i.e., any payment we determine the beneficiary is not due);

Keep separate records, for each beneficiary for whom you are payee, for at least 2 years. You
must keep records of all payments we make to you, all bank statements, and receipts or
cancelled checks for rent, utilities, and any major purchases made for the beneficiary. For
example, if you withdraw $100 from the beneficiary’s account and buy an $80 item, then there
must be a receipt for the $80 and a record reflecting the disposition of the remaining $20;

Notify us of any changes or circumstances that would affect your performance as a payee;

Be aware, if you are a payee for an SSI beneficiary, of all the beneficiary’s income and funds, and
all items a beneficiary owns that could be converted to cash. Income and resources may impact
the beneficiary's payments and eligibility for SSI;

Return to us any of the beneficiary’s funds you have conserved after you stop serving as payee;

Notify us if a beneficiary dies while you are payee, and turn over any conserved funds owned by
the beneficiary to the legal representative of the beneficiary’s estate for disposition under State
law. If you received payments after the death of a beneficiary and they are not due, you must
return them to us. (See Payments Received After Death of the Beneficiary.);

Assist in obtaining prescribed treatment for an SSI child beneficiary when that treatment is
expected to improve or restore the child's functioning. Failure to provide help in obtaining



necessary medical treatment for the child may result in your removal as the child’s payee;

Notify us if a beneficiary’s condition improves to a point where he or she no longer needs a
payee;

Submit the appropriate forms for our periodic reviews or redeterminations of SSI eligibility
factors. We will ask you to supply information about the beneficiary’s income, resources and

living arrangements to help us determine if the SSI beneficiary is still eligible for SSI and is
receiving the correct payment amount;

Submit a written or online report, at our request, of how you spent or conserved benefits for
each beneficiary you serve (See Payee Monitoring and Accounting and Exhibits, exhibits 1 and 2
for examples of written accounting reports); and

Promptly report misuse or employee theft of beneficiary funds to us.

Other Ways a Payee Can Help

(Table of Contents)

We encourage you to go beyond managing finances and to become actively involved in the
beneficiary's life. For example, you can:

Help the beneficiary complete applications for other services and assisting caseworkers, when
applicable;

Involve the beneficiary in establishing a budget and making financial decisions;

Explain Social Security and SSI payments, and the beneficiary's expenses, to him or her;

Advise the beneficiary of current and past due benefits;

Help the beneficiary access other available benefits and services (e.g., food stamps, housing
subsidies, Medicare assistance with prescription drugs, etc.);

Report to us on all the beneficiary’s work activity, impairment-related work expenses, blind
countable expenses, and earned income exclusions;

Negotiate with the beneficiary’s landlord and other creditors to get favorable terms;

Help the beneficiary obtain medical treatment when necessary; and

Help the beneficiary furnish appropriate information for our review of continuing disability.

Reporting Events to SSA

(Table of Contents)

As payee, you must promptly notify us of any event or change that will affect the beneficiary’s
entitlement to benefits, amount of benefits, or your ability to fulfill the responsibilities of being
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payee.

The following list, while not all-inclusive, shows some of the most common things you must report:

The beneficiary, or the beneficiary’s spouse, dies;

The beneficiary moves;

You are unable to contact the beneficiary and you do not know where the beneficiary is;

The beneficiary marries, divorces or has a marriage annulled;

The beneficiary’s name changes;

The beneficiary starts or stops working;

The disabled beneficiary's condition improves;

The beneficiary leaves or plans to leave the U.S. for 30 consecutive days or more;

The beneficiary’s immigration or citizenship status changes;

The beneficiary is confined to a correctional institution or has an unsatisfied warrant;

The beneficiary is a child and is adopted, or his or her custody changes;

The beneficiary is a child and his or her parents or step-parents divorce, or a parent or step-
parent dies;

The beneficiary no longer needs a payee;

You learn that an employee of your organization has stolen a beneficiary’s funds; or

Your organization can no longer serve as payee for any reason.

To report changes, call our toll-free number, 800-772-1213, or call, fax or visit your local Social
Security office. When you contact us, you must have on hand the beneficiary’s name, SSN, date and
place of birth, mailing address and one other unique identifier such as benefit amount; and your
organization’s name, address and employer identification number.

Important: If you do not report changes timely, and an overpayment occurs, you may be held
responsible for repaying the overpaid amount.

This handbook contains a list of publications you may order from us or download from our website
(www.socialsecurity.gov).  These publications provide in-depth reporting instructions for Social
Security and SSI beneficiaries.

Additional Reporting Events for SSI Beneficiaries
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If the beneficiary receives SSI payments, you must also report the following events:

https://www.ssa.gov/


The beneficiary acquires or accumulates countable resources that exceed $2,000 for an
individual, or $3,000 for a couple;

The beneficiary moves, even temporarily, to or from a hospital, nursing home or other
institution;

A married beneficiary separates from his or her spouse, or they begin living together after a
separation;

Someone moves into or out of the beneficiary's household;

The beneficiary gives birth to a child;

The beneficiary has any change in wages or government payments; or

The beneficiary or the beneficiary’s child starts or stops receiving a pension or other income of
any kind.

Limits to What a Payee May Do
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There are limits to what a Social Security payee is authorized to do. We appoint a payee to manage
Social Security and SSI benefits only.

Being a payee does not give you authority to:

Manage the beneficiary’s non-social security income;

Use the beneficiary's Social Security or SSI benefits for anything other than the beneficiary's
needs;

Spend the beneficiary's Social Security or SSI funds in a way that would leave him or her
without necessary items or services (housing, food, clothing, medical care);

Deposit the beneficiary's Social Security or SSI benefits in your, or another person's, account or
in your organization’s operating account;

Lend the beneficiary’s Social Security or SSI funds to anyone else, including other beneficiaries
you serve (this includes using funds held in a collective account to make up a shortfall when
another beneficiary’s expenses exceed his/her ownership interest in the account);

Use the beneficiary's "dedicated account" funds for purposes not related to the child's
impairment (see Using Dedicated Account Funds, Misapplication of Dedicated Funds, and
Reporting on Monthly Benefits and Dedicated Account Funds);

Keep the beneficiary's conserved funds when you are no longer the payee;

Charge the beneficiary for payee services unless your organization has our written authorization
to do this (See Fee for Service (FFS) Payees Getting Approved as a FFS payee Fee Amounts and



to do this (See Fee for Service (FFS) Payees, Getting Approved as a FFS payee, Fee Amounts, and
Restrictions on FFS Payees for information on collecting a fee for payee services);

Make medical decisions for the beneficiary;

Sign legal documents on behalf of the beneficiary; or

Manage or control the beneficiary’s wages, pensions, dividends or any income from sources
other than Social Security or SSI benefits.

Proper Use of Benefits
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As payee, you may not use a beneficiary’s Social Security or SSI funds for anything other than his or
her use and benefit. But more than that, you must make reasoned judgments to use the funds in
the beneficiary’s best interest.

To be able to do this, you must make yourself aware of the beneficiary’s basic current and
reasonably foreseeable needs.

By “current and foreseeable needs” we mean primarily food, shelter, clothing, and medical
expenses not covered by Medicare, Medicaid or provided by a residential institution. Once you
have satisfied these needs, you may use the remaining funds for the beneficiary’s personal comfort
items, recreation and miscellaneous expenses.

You must save, or conserve, any remaining funds on behalf of the beneficiary.

If your organization is also a creditor, you may not use the beneficiary’s funds to reimburse
yourself for any debts the

beneficiary owes your organization without first obtaining our approval.

You must never sacrifice a beneficiary’s needs to pay other expenses, a past debt, or to
accumulate conserved funds.

Handling Large Sums of Money
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For various reasons, a beneficiary might receive a large payment covering several months, or even
years, of past due benefits. If this happens, your first responsibility is to ensure the beneficiary’s
current and foreseeable needs are met. These basic needs are food, clothing, shelter, and medical
care.

After these needs are met, you may spend the remaining funds on other things that will improve
the beneficiary’s daily living conditions.



For example, you might arrange for schooling or special training that will help the beneficiary
become more self-sufficient. Or you may use a reasonable amount of excess funds on recreation
items and activities for the beneficiary.

As always, you must use the funds wisely and in the beneficiary's best interest.

If you receive a large payment on behalf of the beneficiary and are unsure of how to use the funds,
you should contact us.

You must conserve or save any remaining funds on behalf of the beneficiary.

Important: Conserving more than $2,000 ($3,000 for a couple) can affect a beneficiary’s SSI
eligibility.

Special Rules for Beneficiaries Living in Institutions
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If you are payee for a beneficiary living in an institution (e.g., nursing home, hospital, group home,
residential care facility, etc.), there are some special rules you need to know about:

Personal Needs Spending

You should set aside at least $30 per month and spend it for the personal needs of the beneficiary.
If the beneficiary is receiving SSI benefits and living in an institution, this is required.

You may not use the $30 per month “personal needs” funds to buy items that the institution
ordinarily provides, or for items that are paid for by a State or Federal program.

If you are not sure of whether a beneficiary is considered to be living in an institution, or if you are
not sure how you may spend the funds, contact us for assistance.

Some typical examples of appropriate personal needs spending are:

Health and hygiene items such as soap, toiletries, cosmetics, combs, brushes, bath scale,
dermatology treatments, cosmetic surgery, elective or cosmetic dental treatments, etc.;

Clothing such as caps, scarves, gloves, bathing suits and caps, seasonal garments, shoes, boots,
slippers, athletic shoes, disability-related adaptive clothing, etc.;

Convenience items such as radios, TVs, clocks, CD players, clothes hamper, stationery,
wristwatches, etc.;

Living area furnishings such as carpets, curtains, blankets, bedspreads, quilts, pictures, posters,
mirrors, pillows, lockable chest/truck, rocking chair, recliner, etc.;



Therapeutic equipment recommended by a doctor or appropriate therapist, and not covered by
any other source, such as hearing aids, electric wheelchairs, orthopedic shoes, shower and
bathroom chairs, walkers, crawlers, book holders, feeding aids, toilet aids, etc.;

Transportation expenses such as trips to visit family, or for relatives to visit the beneficiary in
special cases, trips to amusement parks, State Fairs, summer camps, etc.;

Hobby and craft items such as art supplies, photo albums, cameras, DVDs, CDs, etc.; and
Miscellaneous items such as magazine subscriptions, reasonably priced holiday presents for
family/friends, telephone calls to or from out-of-town relatives, restaurant meals, etc.

Group Purchase with Personal Needs Funds

You may pool the personal funds of several resident beneficiaries for whom you are payee to make
a group purchase provided you obtain our approval prior to making the purchase. Submit your
request to your local Social Security office.

The purchase must be for something that will benefit all the contributing beneficiaries. An example
of this kind of purchase might be a large TV that is kept in a communal area and accessible to all
the contributing beneficiaries. 

Using Funds for Legal Dependents
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For Social Security (not SSI) beneficiaries living in an institution whose current maintenance needs
are being met, you may use part of the funds to support the beneficiary’s legally dependent
spouse, child or parent. You should contact your local Social Security office before you use funds
for this purpose.

Important Additional Information about the Use of Benefits
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Claims of Creditors

If your organization is a creditor of the beneficiary, such as a landlord or an institution in which the
beneficiary is residing, you must obtain our approval before reimbursing your organization for any
debts owed to the organization.

For other creditors, if the beneficiary’s current and reasonably foreseeable basic needs have been
met, you may use some of the remaining funds to satisfy a beneficiary’s outstanding past debt that
occurred before the first month you started to receive the Social Security/SSI payments.

Guardianship Fees



If you are the court-appointed legal guardian for an incompetent beneficiary and the court has
authorized guardianship fees, you may use a reasonable part of the beneficiary’s Social Security or
SSI funds for the guardianship fees.

However, paying legal guardianship fees from Social Security or SSI funds is not allowed if the
beneficiary’s funds will be so depleted that you cannot meet the beneficiary’s current basic needs.

Payment for Representative Payee Services

Only qualified organizational payees we authorize in writing, in advance, may withhold a fee from
the beneficiary’s monthly benefits for providing payee services. (See Fee for Service (FFS)
Payees, Getting Approved as a FFS payee, Fee Amounts, and Restrictions on FFS Payees for
additional information on Fee for Service payees.)

Out-of-Pocket Expenses

As payee, you may reimburse yourself for a reasonable amount of actual out-of-pocket expenses
incurred on behalf of the beneficiary. Usually, these would be for actual expenses for food,
housing, medical items, clothing, transportation, and personal needs items. For example, the cost
of transporting a beneficiary to and from a doctor’s appointment (such as bus fare or mileage and
tolls) is a reimbursable out-of pocket expense if it is paid from your organization’s funds. You
should obtain SSA’s approval before using benefits for out-of-pocket items other than those
mentioned above.

The amount of a reimbursement may not exceed the actual expense incurred. You must keep
records of your out-of-pocket expenses.

You cannot receive reimbursement for any expenses we consider “overhead.” We define “overhead”
as the normal cost of doing business. For example, expenses such as utilities, office rent, office
equipment and supplies are “overhead” and you cannot reimburse yourself for them from a
beneficiary’s funds.

If you are unsure whether an expense your organization incurs on behalf of a beneficiary meets
out-of-pocket and reimbursement criteria, contact your local Social Security office.

Important: If you are an authorized Fee for Service payee, the cost of postage stamps is
considered overhead and is not reimbursable.

Life Insurance and Prepaid Burial Contract

Purchasing life insurance or a prepaid burial contract is an acceptable use of benefits unless:

The premiums diminish funds to the point where the beneficiary’s current needs cannot be met;



There is a conflict of interest (e.g., the payee is the beneficiary of the life insurance policy); or

The payee would normally use funds from another source to purchase such a policy for a non-
beneficiary.

Important: Any policy you purchase for the beneficiary must clearly show that the beneficiary is
the owner of the policy.

Before you purchase life insurance or a prepaid burial contract for an SSI beneficiary, contact your
local SSA office to find out how this purchase may affect SSI eligibility.

Trusts

If you plan to use benefits to establish a trust, or fund an existing trust, on behalf of the
beneficiary, you must submit a copy of the trust document to your local SSA office for review and
approval. We will confirm that the terms of the trust comply with our use of benefits rules and
determine what effect the trust may have on SSI eligibility. 

Payee Misuse of Benefits
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We fully investigate every allegation of payee malfeasance and make a formal determination of
whether misuse has occurred.

Payee misuse occurs when:

You use any portion of a beneficiary’s funds for something other than the use and benefit of the
beneficiary;

An agent of your organization, such as an employee or volunteer, steals beneficiary funds;

You charge unauthorized fees and deduct the amount from the beneficiary’s monthly payment;

If you learn that an employee of your organization has misused funds, you must immediately
report it to us. Your organization has a legal obligation to repay all misused funds.

If your organization is an approved fee for service payee, your organization must forfeit the fees
charged for all months in which misuse occurred. If your organization does not repay the misused
funds, including the fees, immediately, the law allows us to collect the misused amount from you.

If we determine your organization misused funds, we will re-evaluate your suitability to remain
payee and may appoint a new payee or make direct payment to the beneficiary.

If misuse occurred, you must make full restitution of the misused funds. When you make
restitution, or agree to a plan to do so, we may allow you to continue serving as payee if there is



good reason to believe that you will use benefits properly in the future.

We refer all determinations of misuse for possible criminal prosecution. The penalty upon
conviction may be a fine of up to $250,000, imprisonment up to 10 years, or both. We may also
impose a civil monetary penalty up to $5,000 for each violation and an assessment of not more
than twice the amount of the misused benefits. 

Managing and Conserving Funds
(Table of Contents)

Most beneficiaries who become entitled to benefits for the first time after May 1, 2011, will receive
payments electronically into an account at a financial institution opened on their behalf by their
representative payee.

For all other beneficiaries, we strongly recommend the safety and convenience of direct deposit to
receive benefits.

When opening a financial account to hold beneficiary funds, you must establish a fiduciary savings
or checking account at a bank, trust company, credit union, or savings and loan association that is
insured under Federal or State law. We may ask you to provide records from your financial
institution to verify this account.

Here are some important points to remember when establishing and managing an account at a
financial institution:

Set up an account that minimizes fees and provides you with clear, complete records;

Keep beneficiary accounts separate from accounts holding organizational funds;

Ensure the beneficiary does not have direct access to the account; and

Remember, any interest earned on the account belongs to the beneficiary.

About Account Titling
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You must title any account you establish in a way that shows the beneficiary owns the account and
you, the payee, have only a fiduciary interest.

You must not use a joint account format because this allows a beneficiary direct access to their
funds.

When establishing the account, you must use the name of the organization on the title, not the
name of an individual employee.

Examples of acceptable individual account titles:



Sunnydale Nursing Home for John Q. Public

Sunnydale Nursing Home, representative payee for John Q. Public

Collective Accounts
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If you serve as payee for many beneficiaries, you may request payment of funds into one deposit
account. We call this kind of account a collective account. You must title the collective account to
show the beneficiaries own the account, and you must maintain an individual account ledger for
each beneficiary. Do not confuse this kind of account with your organization’s operating account.
You may not mix a beneficiary’s funds with your organization’s funds.

Important: Before you deposit funds into a collective account, you must receive our approval.

For some organizations, collective accounts are more efficient because they:

Centralize the individual accounts;

May earn larger amounts of interest for beneficiaries; and

May avoid checking account service charges.

Funds deposited by a fiduciary on behalf of a beneficiary into a collective account are owned by
the beneficiary. The Federal Deposit Insurance Corporation (FDIC) insures funds in a collective
account provided the financial institution’s depository account records reveal the existence of a
fiduciary relationship and the interests of all the parties in the account.

Important: If you are thinking of establishing a collective account, you must contact us before you
deposit any funds into it.

Your local SSA office will approve your request after verifying that:

The account title shows that the funds belong to the beneficiaries and that you, the payee,
manages the money;

The account is separate from the organization’s operating account;

You have clear and up-to-date records in an account ledger showing the amount of each
beneficiary’s funds in the collective account, or the collective account must be associated with
individual sub-accounts;

You follow proper procedures for documenting credits, debits, and the allocation of interest;
and

You agree to make the account and supporting documents available to us upon request.

Examples of acceptable collective account titles:
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Sunnydale Nursing Home Resident Trust Account

Sunnydale Patients’ Fund for Social Security Beneficiaries

Funds Other Than Social Security or SSI in Collective Accounts

Organizations often establish collective fiduciary accounts for the use of all their clients, including
those who receive Social Security or SSI benefits but do not have a payee. In addition, beneficiaries
may authorize the deposit of other, non-social security, funds (e.g., pensions, VA payments, etc.)
into the same collective account.

We prefer that the collective account you establish for the beneficiaries for whom you are payee
contain only funds your organization receives as a Social Security or SSI payee. However, if you
allow the funds of others in this account, your accounting records must clearly show the deposits,
withdrawals, expenditures and interest for Social Security or SSI funds for each Social Security or
SSI beneficiary for whom you are payee.

Important: “Resident Trust Fund” (RTF) accounts are specifically used to pool federal benefits for
nursing home residents. The RTF title is acceptable as the collective account title. However, you
must keep clear accounting records as described above. 

Conserved Funds After You Stop Being Payee
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Unspent Social Security or SSI funds that you hold on behalf of a beneficiary belong to that
beneficiary. When you are no longer payee for the beneficiary, you must immediately return all
conserved funds, including interest, as well as any cash on hand, to us so that we can transfer the
funds to a new payee or to the beneficiary directly if he or she no longer needs a payee.

Conserved Funds After the Beneficiary Dies
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Upon the death of the beneficiary, any conserved or other funds you have belonging to the
beneficiary become the property of his or her estate. You must immediately turn over conserved
funds to the legal representative of the beneficiary’s estate for disposition under State law. If there
is no legal representative, you must contact the State probate court for instructions on what to do
with remaining funds. If you need information about State law, contact the probate court or an
attorney.

Important: Do not return conserved funds to us after the death of the beneficiary.

Payments Received After Death of the Beneficiary
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You may receive payments after a beneficiary dies. When a beneficiary dies, their entitlement to
benefits end. See below for a discussion on when Social Security and SSI benefit entitlement ends
due to death. If you receive benefit payments after the entitlement ends, these benefits are

considered an overpayment and you must return them to us at once. This situation typically occurs
if we do not learn of a beneficiary’s death immediately and continue making monthly payments for
a time.

Remember to respond to any notices we might send you concerning overpayments and cooperate
with us to clear up overpayment issues.

Overpayments and the Timing of Social Security and SSI Payments

Social Security benefits are paid each month representing payment for the previous month. When
a person who receives Social Security benefits dies, no payment is due for the month of death,
even if he or she dies on the last day of the month.

Example –

A Social Security beneficiary dies in June, and SSA doesn’t learn of his death in time to stop the
payment that is made in July representing payment for June, the month of death. The beneficiary is
not entitled to a payment for the month of death and this represents an overpayment. You must
promptly return the payment made in July.

SSI benefits, on the other hand, represent payment for the month in which they are paid. Therefore,
the beneficiary is entitled to an SSI benefit for the month of death. However, you must return any
SSI benefits you receive for months after the month of death.

Example –

An SSI beneficiary dies on June 25. You had received an SSI payment for June and you receive
another payment on July 1. You must return the July 1 payment.

If you received and failed to return payments issued after the death of a beneficiary, you are liable
for the debt.

Dedicated Accounts - Minor Disabled Children Receiving SSI
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When a disabled child under the age of 18 receives a large SSI payment (usually exceeding 6
months' worth of benefits), the payee for the child is required by law to hold these funds in an



account at a financial institution which is separate from the account used for regular monthly SSI
benefits. We call an account like this a dedicated account because the funds in it can only be used
for very specific kinds of expenses.

We will notify you when any past-due benefits we pay must be deposited into a dedicated account.

The dedicated account may be a checking, savings or money market account (preferably one that
earns interest) established at a financial institution. You cannot use certificate of deposits, mutual
funds, stocks, or bonds because these are generally not considered accounts at a financial
institution.

You may use a collective “dedicated account” provided it meets the conditions described in Using
Dedicated Accounts Funds and Misapplication of Dedicated Account Funds.)

Once you establish a dedicated account, you may not deposit additional money into it unless we
notify you that you should. Funds you deposit into a dedicated account, and any interest they earn,
do not count as income or resources for SSI purposes.

Important: The rules covering a dedicated account remain in effect until all funds in it are
depleted or until the beneficiary’s eligibility for SSI benefits terminates.

Using Dedicated Accounts Funds
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You are restricted in how you may use funds in a dedicated account.

You may use dedicated account funds for only:

Medical treatment for the beneficiary;

Education or job skills training for the beneficiary;

Expenses related to the beneficiary’s impairment(s), personal needs assistance, special
equipment, housing modification, and therapy or rehabilitation; or

Other items or services related to the beneficiary’s impairment(s) that SSA determines
appropriate.

You should obtain approval from your local Social Security office before making purchases that fall
under the “other” category. We will carefully consider your request and let you know whether it is
approved, or the reason for denial.

Using dedicated account funds for any items or services not listed above is inappropriate. For
example, unless it is specifically related to the child’s impairment, you may not use dedicated
account funds for food, housing, clothing, or personal items. Instead, you should use the ongoing
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monthly SSI benefits for these expenditures.

You may not use dedicated account funds to repay any SSI overpayments.

Important: In an emergency situation, we may approve the use of dedicated account funds for
basic living expenses to prevent the child from becoming homeless or malnourished. You must first
contact your local SSA office if you believe an emergency exists. 
Here are some examples of approved requests for expenditures from dedicated accounts:

Example 1 –

The payee requested approval to pay for computer software that enables a blind child to hear text
as it is keyed. We approved the request because it is related to the child’s impairment and allows
her to use the computer and keep up with the other children in her class.

Example 2 –

The payee requested approval for purchases of large quantities of gluten-free products for a child
with celiac disease. These foods were not readily available in the group home because other
residents did not commonly eat them. We approved the request because the purchases were
related to the child’s impairment.

Example 3 –

The payee requested approval to pay for attorney fees charged for the attorney’s work in securing
the child’s SSI disability claim. The past-due benefits had been paid directly into the dedicated
account before funds were withheld for the attorney’s approved fee. We approved the request
because the fees were incurred in pursuit of the child’s disability claim.

Here are some examples of denied requests for expenditures from dedicated accounts:

Example 1 –

The payee requested approval to buy a pair of shoes for the disabled child. We denied the request
because the shoes were not related to the child’s impairment. The child should have shoes, of
course, but the payee must pay for them from the child’s monthly SSI benefits.

Example 2 –

The disabled child has a Social Security overpayment due to a parent’s wages. The payee requested
approval to pay the overpayment from the child’s dedicated account funds. We denied the request
because the overpayment is not related to the child’s impairment.

Misapplication of Dedicated Account Funds
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You must follow the rules explained in the “Dedicated Account Use of Funds Statement” which we
give to you when we release past-due benefits for a dedicated account.

If you use money from the dedicated account for anything other than the accepted uses described
above, your organization must repay us from its own funds.  

Reporting on Monthly Benefits and Dedicated Account Funds
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As payee, you must keep records on how you used and saved the monthly benefits you received
on behalf of the beneficiary. In addition, when you are managing a dedicated account, you must
keep separate records of all funds held in, and withdrawn from, the dedicated account. This
includes receipts for all the items and services you purchased with these funds. (See Developing an
Accounting System and Subcontracts for Accounting Functions.)

If you have any questions about dedicated accounts, contact your local Social Security office.

Overpayments
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An overpayment of funds paid to you on behalf of the beneficiary can occur for various reasons. An
overpayment is a debt owed to the U.S. Government that you must repay.

If an overpayment occurs, you may request a waiver of our recovery of the overpayment, or you
may make an appeal to contest the facts of the overpayment.

To request a waiver or make an appeal, call our toll-free number, 800-772-1213, or call or visit
your local Social Security office as soon as you learn of the overpayment.

In cases in which there has been a change of payee and we determine the former payee received
an overpayment, we will initiate recovery against the former payee and not the current payee.

Some Overpayment Examples

Example 1 -

The beneficiary’s SSI benefits should have been reduced due to earnings and an overpayment
occurred. The payee had reported the increased earnings in a timely manner and had used the
overpaid benefits to meet the beneficiary's needs. The payee requests a waiver of the overpayment.



SSA waives recovery of the overpayment because the payee is without fault in the overpayment,
and the payee used the overpaid funds to support the beneficiary.

Example 2 -

The beneficiary died and the payee received an extra month’s payment. The payee failed to return
the payment issued after the death of the beneficiary. The payee requests a waiver of the
overpayment.

SSA denies the waiver because the payee did not return the payments received after the
beneficiary’s death as they were required to. The payee must repay the overpayment.

Important:

When a beneficiary's payments are suspended or terminated, the beneficiary, or the
beneficiary’s payee, may sometimes request that payments continue while an appeal is
ongoing. If this happens and the beneficiary loses the appeal, the payee may have to repay
these funds as well as any others we determine were overpaid.

If we ever determine you have misused a beneficiary’s funds, we consider the misused amount an
overpayment and you are liable for repayment. 

Payee Monitoring and Accounting
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We monitor your performance as a payee and ensure you are fulfilling your responsibilities by
requiring you to complete an annual report and by making periodic, in-person visits to you.

If you are an authorized fee for service (FFS) payee, you must also show us each year that you
continue to meet the requirements for charging a fee for your payee services. For example, you will
have to present proof that you are currently bonded and licensed (in states where licensing is
available) and that you continue to serve at least five beneficiaries. (See Fee for Service (FFS)
Payees, Getting Approved as a FFS Payee, and Restrictions on FFS Payees.)

Annual Reports

Most organizational payees must report to us, in writing, each year by submitting a form SSA-6234,
Representative Payee Report, for each beneficiary they serve (See Exhibit 1). This form asks how
you used the beneficiary's payments, how you saved any left-over funds, and whether or not the
beneficiary's custody changed.

We will let you know when it is time for you to report by sending you an SSA-6234, Representative



We will let you know when it is time for you to report by sending you an SSA 6234, Representative
Payee Report to complete.

As an alternative to completing the paper Representative Payee Report, you may be eligible to use
our online reporting facility. To see if you qualify for this method of reporting, you should carefully
read the instructions that accompany the SSA-6234, Representative Payee Report you receive in the
mail.

Whether you complete the paper form or report online, we will review your responses to determine
if you are using benefits properly.

Important: Only certain State mental institutions that serve as payee for large numbers of
beneficiaries are exempt from this method of annual reporting. For these payees, we substitute an
intensive, in-person, onsite visit to the institution to evaluate their performance.

Other Visits

In addition to the reports described above, SSA has awarded grants to state Protection & Advocacy
systems (P&A) to conduct visits to organizational payees, including FFS payees on SSA’s behalf. The
purpose of these visits is to verify that the representative payee is using the benefits properly on
behalf of the beneficiary and is carrying out representative-payee responsibilities and duties
correctly. Before the visit, you will be contacted by the P&A to make an appointment.

During the visit, the P&A will:

Ask you about how you manage beneficiaries' funds and what you do to make sure
beneficiaries' needs are met;

Review your records to verify the amount of funds you received and how you spent and saved
them;

Review receipts, cancelled checks and other documentation for purchases you made for
beneficiaries; and

Ask beneficiaries you serve about their experiences with you.

These visits help us maintain effective lines of communication with you and give you the chance to
ask us questions and to ask for help in resolving problems you experience.

When the review is complete, you will receive a letter documenting the findings. If we find that you
have not followed our rules, the report will tell you about things you must change.

The report may contain suggestions for ways you can improve your performance.

If we find that you misused beneficiary funds, we will require repayment and may refer the matter
for criminal prosecution.



Developing an Accounting System
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Because your organization will have to file an accounting report for each year, and because you
may also receive an onsite visit, you must retain records such as bank statements, cancelled checks,
receipts for rent and utilities, etc., for at least 2 calendar years, and make them available to us
upon request.

To help with the accounting process, your organization should establish an accounting system that
tracks the following for each beneficiary:

The amount of funds you received and when you received them;

The amount of funds you spent and when you spent them;

What you spent the funds for; and

The amount of funds you saved for each beneficiary.

Your system must also establish internal controls to ensure the integrity of your financial records.

Although not required, some payees find it helpful to use a computerized program that:

Alerts you when an SSI beneficiary's conserved funds balance is approaching the $2,000 ($3,000
for couples) resource limit;

Prorates interest earned based on each beneficiary's portion of a collective account balance;
and

Provides understandable and up-to-date reports so both SSA and the beneficiary can see how
much money you received, how you spent the money, and how much money you have left over.

A video is available on our website at https://www.ssa.gov/payee to help you set up your system.

Subcontracts for Accounting Functions
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Some organizations serving as payee enter into contracts with third parties to manage
client/resident fund accounts and to provide accounting services.

We allow this but you cannot outsource your payee responsibilities. Please note that we will neither
pay beneficiary funds into an account owned by a third party contractor nor allow you to transfer
funds into such an account.

As the payee, you are responsible for exercising oversight over any contractor or volunteer who
helps you with payee services You are responsible for the proper titling of accounts and

https://www.ssa.gov/payee


helps you with payee services. You are responsible for the proper titling of accounts and
investments, directing the use of funds to meet the needs of the beneficiary, and submitting the
required annual accounting reports to us.

You, not the contractor, must sign the annual report forms.

If you use our online reporting service, to account for the beneficiary’s funds you, not the
contractor, must submit the form online. 

Managing Beneficiary Funds - Security
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Because your organization is responsible for all beneficiary funds it receives, you must establish
internal procedures and guidelines to ensure the security of the funds. This will also help ensure
the accuracy of your accounting system.

Here are some principles you should follow:

Separation of Employee Duties

Separating employee duties helps deter fraud and theft. If the size of your staff allows, assign a
different person to perform each of the following basic duties:

Maintaining ledgers and bank records;

Making requests for goods and services on behalf of beneficiaries;

Holding blank check stock;

Writing checks for approved disbursements;

Signing checks for approved disbursements; and

Reconciling ledgers and bank accounts.

Oversight of Accounting Functions

You should establish a procedure for the review and supervision of accounting functions. For
example, you could:

Require a second employee’s approval when a proposed disbursement exceeds a certain limit;

Assign a second employee to review bills for propriety before a check can be written; and

Establish a countersignature requirement for all checks written or those that exceed a certain
threshold.



You should perform monthly reconciliations of ledgers and bank records as soon as you receive
bank statements. This gives you the opportunity to correct errors and inconsistencies in your
records. The reconciliation should include explanations for any discrepancies and be retained as
part of your accounting records.

An employee who is authorized to deposit or withdraw beneficiary funds should not perform these
reconciliations. Instead, have a second party certify that the reconciliation is complete and
accurate.

In addition, you should conduct routine internal audits of financial and bank records. The auditor
should be someone who can verify the accuracy and completeness of your records but not the
same person responsible for daily entries into the ledgers and bank accounts.

Finally, you should consider having an outside contractor or other entity conduct annual audits of
your financial and bank records.

Keeping Checks Secure

You should lock up stocks of blank checks in a secure cabinet or other container, preferably in an
access-controlled area.

Be sure to change the key or combination to the cabinet or container periodically.

Paper and Electronic File Security

As a backup procedure for your accounting system, you should regularly make backup copies of
computer and paper records and files so you can recover records if your master files are lost,
stolen, or destroyed.

You should also have a disaster recovery plan so that procedures are in place for using backup
copies to restore records and files if it ever becomes necessary.

Arrange to store backup copies in a safe place, such as a fireproof, locking cabinet.

If you keep your accounting records on a computer, you can help protect your files from
unauthorized access by using password protection. Many off-the-shelf software programs include
a password protection feature that you can enable for this purpose.

Protecting Beneficiary Bank Accounts

Your organization must ensure the security of beneficiary bank accounts and investments.



Remember that proper account titling will ensure FDIC protection of up to $ 250,000 per depositor
in an FDIC-insured bank. (See Collective Accounts.)

You should never reveal an account number to a beneficiary. This will help prevent a beneficiary
from making unauthorized telephone and Internet transactions.

You should take precautions within your own organization to help reduce the likelihood of fraud.
Fraud often takes the form of embezzlement, forged signatures on checks, theft of check stock,
and forged check endorsements.

Your bank should be able to advise you about check security features and any fraud prevention
programs it has.

For example, you may be able to arrange for your bank to require two signatures before payment
when presented with a check exceeding a certain amount.

Or if your bank has a “positive payee program,” it can compare a check number and amount to a
list of check numbers and amounts that your organization provides. With a “positive payee
program,” if you identify the payee of a check you issue, the bank will verify if the payee
information is correct when the check is presented.

Fee for Service (FFS) Payees
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While most payees are not eligible to receive payment for being payee, the law allows payment of
a fee for payee services in very limited circumstances.

To qualify to receive a fee, your organization must be a:

State or local government agency with responsibility for income maintenance, social service,
health care, or fiduciary duties; or

Community-based, nonprofit social service organization that is bonded (see Getting Approved
as a FFS Payee for an explanation of bonding requirements) and licensed (if licensing is
available) in the State in which you serve as a payee.

In addition, your organization must:

Regularly serve as a payee for at least five beneficiaries;

Not be a creditor of the beneficiary;

Obtain a SSA-445 (Application to Collect a Fee for Payee Services), in person, from your local
SSA office and submit it to us; and



Receive written authorization from us prior to collecting a fee. 

We may grant an exception to the creditor restriction on FFS payees when:

The goods or services that create the creditor relationship meet the current needs of the
beneficiary. For this exception to apply, these items must be for the immediate needs of the

beneficiary, such as food, clothing and housing (creditor relationships that are established to
discharge past debts do not meet this requirement); and

The cost of the goods and services provided by the organization are equitable. This means that
the amount the organization charges the beneficiary for its services is consistent with rates
charged other individuals and is reasonable for the services provided.

Important: A creditor organization's authorization to collect a fee for serving as a payee for one
beneficiary does not extend to other beneficiaries for whom it is creditor. Rather, a creditor
organization must request an authorization to collect a fee from us each time it applies to be
payee. We will make a decision on a case-by-case basis.

Getting Approved as a FFS Payee
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Before your organization may collect a fee for performing payee services, you must request
approval by obtaining a form SSA-445 (Application to Collect a Fee for Payee Services), in person,
from your local SSA office, completing it, and submitting it to the office.

Some organizations that serve as payee have multiple extensions or branches. Each branch will
serve as payee for beneficiaries in their area. To collect a fee from beneficiary funds for payee
services, each branch must request approval with an SSA-445. The local SSA office approves each
branch individually. If there is a change in ownership, you must submit a new SSA-445 and receive
approval from us before continuing to collect a fee.

You may not begin collecting a fee until we approve the request in writing.

The following items are required from the organizational payee as part of the FFS application
process;

The SSA-445 (Application to Collect a Fee for Payee Services);

Your EIN;

Your organization's statement of purpose (mission statement);

Your organization's service area (include the neighborhoods, cities and counties served);

A list of the names, SSNs, and residence addresses of beneficiaries for whom you are already



serving as a payee;

A statement regarding any charges the organization currently imposes on any beneficiaries for
its services; and

The signature of the director or another individual who is legally empowered to act on behalf of
the organization.

If your organization is not a State or local government agency, you must also submit the following
documents with the request:

A copy of your bonding and/or insurance policy (The minimum bonded amount must be
enough to cover the average amount of money you handle for social security beneficiaries each
month plus any conserved Social Security or SSI funds you are holding. The bond/policy must
cover embezzlement or theft by the organization’s officers and employees.),

A copy of your state license (provided that licensing is available in the State),

Proof of tax-exempt status in accordance with Sec. 501(c) of the Internal Revenue Code, and

A letter describing that you meet the community-based criteria.
Your organization’s physical business office and your beneficiaries' residence addresses are
located within the same local SSA office service area. If your organization serves
beneficiaries outside your local SSA office service area, your organization’s physical business
office must be within 75 miles of your beneficiaries’ servicing local SSA office.

Your physical business office is accessible to the public.

Your organization employs at least one staff person who works in the physical business
office and handles payee responsibilities. The staff must be available during normal daytime
business hours to provide in-person and telephone contact with beneficiaries you serve.

Your organization maintains the physical business office for the entire length of your service
as a FFS payee.

Example:

ABC Organization holds conserved funds of $5,000 for its beneficiaries and receives an average of
$12,000 a month in Social Security payments. The bond/insured amount must be at least $17,000.

If your organization receives our authorization to collect a fee for payee services, you should keep
a copy of the approval letter for your records. You may not collect fees for any month prior to the
month that we issued the fee approval notice to you.

The P&A will visit your organization 6 months after we authorize you as a FFS payee to make sure
you are complying with your new responsibilities.

Fee Amounts
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We limit the amount of fee an authorized FFS payee may collect from each beneficiary. This
maximum fee amount, however, may change because of a cost of living adjustment.

If you are a FFS payee, we will notify you by mail of any increase in the maximum fee allowed. If
there is an increase, it would be effective in January of the next year. This means you could first
collect the increased amount from the beneficiary’s January payment.

As of January 2019, the monthly fee allowed for FFS payees is the lesser of 10% of the monthly
benefit amount or $43.

If we determine the beneficiary has a drug addiction or alcoholic condition, the monthly fee is the
lesser of 10% of the monthly payment or $82 in January 2019.

Restrictions on FFS Payees
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There are certain circumstances under which an otherwise authorized FFS payee may not collect a
fee.

A FFS payee may not collect a fee:

If your organization receives compensation from another source that equals or exceeds the
payee fee allowed by us (including guardianship fees) for performing representative payee
services;

For any month in which the beneficiary doesn’t receive a payment from us;

For any month in which your organization did not provide payee services;

For any month in which your organization serves less than five beneficiaries;

If we have determined that you have misused a beneficiary’s funds;

From current monthly payments as compensation for past months of payee service; or

From a beneficiary's conserved funds, or from an institutionalized beneficiary's personal needs
funds (see Special Rules for Beneficiaries Living in Institutions for an explanation of personal
needs funds).

Important: In certain circumstances, with our prior approval, an organization may be authorized to
collect a fee from the payment of accrued past due benefits. We may allow this when we make a
payment for a prior period of nonpayment or incorrect payment and the FFS payee:



Is approved by us to collect a fee for the months for which the payment is made;

Did not collect a fee (including a reduced fee) for the past due period;

Provided representative payee services for the month for which payment is made; and

Is still the representative payee of record when the past due payment is received.

Example:

A county mental health association was an authorized FFS payee for a beneficiary whose disability
payments were stopped effective January 2014. Members of the association staff assisted the
beneficiary in processing an appeal of the termination of benefits.

While the appeal was pending, they also visited him at least once a month to ensure his county
assistance payments were used for his basic needs.

In March 2014 SSA reinstated benefits to the individual and he received a payment for past due
benefits for the period of January through March. We made the payments to the association, which
was still the payee.

After obtaining SSA’s approval, the association may charge the individual a fee for each month
covered by the past due payments. 

Foster Care and Child Care Agencies
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Children in foster care are extremely vulnerable and face numerous challenges. To help provide
financial protections to these children, we encourage agencies to determine a child’s eligibility to
Social Security and SSI benefits immediately upon the child’s entrance into the foster care system.
You can access our State Verification and Exchange System (SVES) to determine if a child is
receiving benefits from us.  We encourage you to contact us about becoming the child’s
representative payee as soon as you determine you can provide greater assistance by
administering his or her benefits, especially when the child has no active, family support.

Because we recognize that as foster care children transition to adulthood, the possible loss of
benefits can be traumatic, we allow children with a qualifying disability living in foster care to file
for SSI benefits 90 days before aging out of the system. This will help alleviate the “gap” in
benefits. We encourage foster care agencies to act as advocates for these children and help them
file for disability benefits, when appropriate.

We remind agencies serving as representative payee that they must report when a child leaves
their custody or they are adopted and to return funds, including conserved funds, to us if the child
is no longer in your care. When a child is adopted, advise the adoptive parents about the child’s
entitlement to benefits or provide us with his or her current information so that we can determine



entitlement to benefits or provide us with his or her current information so that we can determine
if benefit payment should continue.

Being Payee - Best Practices
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We have compiled a list of “best practices” that other payees have found helpful and that you may
want to consider:

Disburse small amounts of personal spending money to beneficiaries using methods that have
no fees or minimal fees, such as prepaid cards, debit cards, or cash, instead of giving them
checks that may cost unreasonable fees to cash.

Negotiate arrangements with local merchants to purchase goods such as food, clothing or
household furnishings to get the best deals and to help the beneficiary who shops
independently. The beneficiary can then select items and buy them with a pre-approved credit
voucher, or after the merchant verifies the purchase with the representative payee.

Arrange with local merchants so that the beneficiary cannot buy alcohol or other items that may
be detrimental to his or her health or welfare.

Engrave purchased items such as TVs, MP3 players, radios and computers with the beneficiary’s
name.

Negotiate with financial institutions to provide checking accounts with few, or better yet, no
service charges. Sometimes a financial institution will waive monthly fees in lieu of paying
interest. If this is the case, you should determine which option is in the beneficiary’s best
interest. Also, an organization serving a substantial number of beneficiaries may be able to
bargain for a more favorable group rate.

Flag the financial accounts of SSI beneficiaries when conserved funds reach $1,500. This will
alert you to assess the beneficiary’s needs and to spend funds as necessary to meet these
needs. Remember, if an SSI beneficiary’s resources exceed a certain amount, they will lose
eligibility to benefits. You must report to us if an SSI beneficiary’s countable resources exceed
$2,000 for an individual and $3,000 for a couple.

Screen and carefully supervise employees who have access to beneficiary funds.

Purchase an insurance policy or bond providing protection from employee dishonesty. Payees
authorized to collect a fee for their services must be bonded but even if your organization is not
authorized to collect a payee fee, an insurance policy or bond is a good idea. Remember, as
payee, you are liable for misuse of benefits or employee theft. See Getting Approved as a FFS
Payee for a description of bonds that would provide protection to your organization;

Provide training for employees who will have access to beneficiary funds, or who will be
responsible for assessing beneficiary needs and purchasing goods or services for beneficiaries;

Maintain a line of communication with the local Social Security office;



Maintain a line of communication with the local Social Security office;

Develop internal procedures and guidelines detailing how your organization manages
beneficiary funds and make sure your employees follow them;

Promptly report to us all changes or events that may affect a beneficiary’s benefit amount or
their eligibility to receive benefits. You must also report all changes or events that may affect
your ability to serve as payee. (See Reporting Events to SSA and Additional Reporting Events for
SSI Beneficiaries for the most common changes and events you must report.)  

Protecting Beneficiaries from Identity Theft
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Identity theft is an increasingly common crime and victims often suffer extreme adverse
consequences. The careless handling of personal information makes identity theft easier.

As a payee, your organization keeps records containing personal information for Social Security
and SSI beneficiaries. Examples of such personal information include a beneficiary’s:

Name and address;

Date of birth;

Social Security Number;

Medicare claim number;

Bank account information;

Health records; and

Social Security and SSI benefit payment information.

To deter identity theft and guard against the accidental loss or disclosure of confidential
information, you should have documented guidelines and procedures to protect personal
information.

Remember that you are responsible for overseeing the performance and behavior of any
contractors or volunteers who perform services for your organization. Your guidelines and
procedures should apply to their activities, as well.

Here are some ways to protect personal information:

Screen your organization’s employees, volunteers and contractors before allowing them access
to confidential paper or electronic records;

Train employees, volunteers and contractors on the proper handling of personal information
and remind them periodically of their responsibilities;

Grant employees, volunteers and contractors access to only the amount of personal information
necessary to do their jobs and allow them to disclose personal information only when



appropriate (for example, a bank employee would need a beneficiary’s Social Security number
to set up an account but wouldn’t need to know about a beneficiary’s health information);

Educate employees, volunteers and contractors about which, if any, confidential records may be
taken offsite and when. This includes any records and information on laptop computers or other
electronic devices as well as paper files;

Develop a system that tracks any confidential records taken off site to ensure their timely return
to the office;

Require that personal records be transported and stored (when not in use) in a locking device
such as a briefcase;

Train managers to recognize situations in which employees, volunteers, or contractors have
failed to adequately safeguard personal information from theft, loss, or accidental disclosure. If
theft, loss, or accidental disclosure occurs, document each case for future reference, and notify
law enforcement, when appropriate;

Avoid leaving paper documents and records containing personal information unprotected on
desktops;

Store confidential records in locking file cabinets or locking desks both on and off site. When
taking records or laptops off site, lock them in the car trunk. Do not leave them in the
passenger compartment; and

Shred unneeded papers with personal information, preferably with a cross-cutting shredder,
before discarding them.

For records kept on a computer:

Install firewalls, anti-spyware, and anti-virus software and keep this software up-to-date;

Use password protection and encryption software to prevent unauthorized access to
confidential files. Choose a password that others cannot easily guess and change it frequently.
You should also password protect and encrypt peripheral data storage devices, such as CDs and
flash drives;

Do not send personal information via E-Mail unless it is encrypted. Send reports and documents
with personal information via regular mail or send them to a secure FAX location;

Encrypt files with personal information before deleting them from your computer or a
peripheral storage device. This will protect against recovery by unauthorized users; and

Lock or log off the computer when leaving it unattended.

More Information on Identity Theft
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If you believe one of your clients has been a victim of identity theft, go to SSA’s online pamphlet,
Identity Theft And Your Social Security Number (SSA Publication No. 05-10064, ICN 463270), and
follow the instructions. Contact us if you think someone is using a client’s Social Security number
for work purposes.

The Federal Trade Commission is the lead government agency on identity theft issues. For more
ideas on preventing identity theft and to learn what else you can do if identity theft occurs, visit
www.ftc.gov/idtheft.

Medicare and Medicaid
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As a payee, you should know some things about Medicare and Medicaid coverage since you may
need to help the beneficiary get medical services or treatment.

Medicare and Medicaid are two similar, but different, programs and some beneficiaries will qualify
for both.

Medicare is a Federal health insurance program, administered by the Centers for Medicare and
Medicaid Services (CMS). While it helps with the cost of health care, Medicare does not cover all
medical expenses nor does it cover the cost of most long- term care.

Each year, you or the beneficiary will receive a copy of “Medicare and You.” If you do not receive a
copy, or if you have other questions, call 1-800-MEDICARE (1-800-633-4227). TTY users should
call 1-877-486-2048.

For more information about Medicare, visit the CMS website at http://www.cms.gov

Medicaid is a State-run program that provides hospital and medical coverage for people with low
income and little or no resources. Each State has its own rules about who is eligible and what is
covered under Medicaid.

For more information about the Medicaid program, contact your local medical assistance agency,
social services or welfare office.

Frequently Asked Questions
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May I Collect a Fee for Serving as a Representative Payee?

http://www.ftc.gov/idtheft
http://www.ftc.gov/idtheft
http://www.cms.gov/


The law prevents most payees from collecting a fee for their payee services, but under certain
circumstances, some organizational payees are granted approval to do so.  

Any organization that wishes to collect a fee for payee services must first apply and receive written
authorization from us.

To qualify as a fee for service payee, the organization must be:

A State or local government agency with responsibility for income maintenance, social service,
health care, or fiduciary duties, or

A community based, nonprofit social service organization that is bonded and licensed (if
licensing is available) in the State in which it serves as payee.

In addition, the organization must:

Regularly serve as a representative payee for at least five beneficiaries;

Not be a creditor of the beneficiary (some exceptions apply);

Obtain an SSA-445 (Application to Collect a Fee for Payee Services) from your local SSA office
and submit it to SSA; and

Receive written authorization from SSA to collect a fee.

How often do I have to report to SSA on how I used funds?

We will send you a "Representative Payee Report" at least once a year for each beneficiary you
serve.

The report is easy to complete if you keep clear monthly records of the payments you received and
how you spent and saved the money.

You must answer all the questions on the report and return it to us as soon as possible. Many
payees are eligible to report using the Internet. Be sure to read the instructions you receive with
your annual accounting report for more details regarding online reporting.

In addition to the Representative Payee Report, the P&A may also visit payees in person to see how
they are doing.

What type of bank account should I set up?

You must establish an account that clearly shows you are acting in a fiduciary role and that the
money belongs to the beneficiary, not you.

You should try to set up an account that earns interest, minimizes fees and helps you keep clear
records.



If you serve as a representative payee for a large number of beneficiaries, SSA may allow you to
establish a collective account (see About Account Titling and Collective Accounts).

How do I set up a collective account?

You must receive our approval before you set up a collective account. Therefore, you must contact
your local SSA office for guidance. The office will ensure that the collective account is established
in accordance with our rules.

If we approve your proposal for a collective account, you will need to create an accounting system
to keep accurate records for each beneficiary.

We review collective accounts periodically to ensure they continue to meet our requirements.

The beneficiary for whom I am a payee moves around a lot. Since you have
my mailing address, why do I have to notify you every time he moves?

We know it is difficult to keep track of the whereabouts of some beneficiaries but the law requires
SSA keep a current file of names and addresses for payees and beneficiaries.

For SSI beneficiaries, moving can mean a change of living arrangements and a change in his or her
SSI payment. Therefore, you must notify us for each month in which a beneficiary has a new
address.

If you ever become unable to contact the beneficiary, you must notify us by calling our toll free
number at 800-772-1213, or by faxing, mailing or visiting your local SSA office.

We are a residential facility serving as a representative payee. One resident has expressed a desire
to go on a vacation, however, the resident cannot go without close care and supervision. A staff
member would have to accompany the resident and provide oversight and care. May we use the
resident’s conserved funds to pay for the staff member’s expenses for transportation, food and
lodging?

Perhaps. Any use of the beneficiary's funds must be for the benefit of the beneficiary. The
expenditure must be reasonable in relation to the beneficiary's funds and the beneficiary must not
have unmet current or foreseeable needs.

Before using the beneficiary’s funds for the purpose you describe, you must obtain our approval.
We will examine each case and make a decision to approve or deny your request, as appropriate.

Whenever you are unsure about the acceptability of an expense, contact your local SSA office for
assistance.



assistance.

May I be reimbursed for "out-of-pocket" expenses?

You may receive a reimbursement from the beneficiary's funds for actual expenses incurred in
providing services for the beneficiary. Some typical reimbursable expenses are long distance phone
calls, the cost of money orders, and transportation costs (e.g., cab fare or mileage), etc. To claim a

reimbursement, you must keep records of your expenses.

You cannot receive a reimbursement for any expenses that are considered part of "overhead” or
operating expenses. For example, you may not be reimbursed for expenses such as utilities, office
equipment/supplies, and photocopying.

You should note that if you are a FFS payee, the cost of postage is considered overhead and is not
reimbursable.

The beneficiary for whom I am representative payee wants to spend money
on things that I think are unwise (alcohol, cigarettes, lottery tickets, candy,
etc.). What is my responsibility?

As payee, your primary responsibility is to ensure the beneficiary’s current needs are met. These are
food, clothing, shelter and medical expenses. Once these needs have been satisfied, the beneficiary
has the right to have some discretionary spending money, even if you do not approve of all of his
or her choices.

Of course, you must exercise good judgment. For example, if the beneficiary has a substance abuse
problem and you are concerned he will use the cash you give him for drugs or alcohol, you may
want to limit the amounts of spending money you hand out, or purchase food and other personal
items to give to the beneficiary, instead of giving cash.

So once current needs are met, allowing the beneficiary to use a reasonable amount of spending
money on lottery tickets, candy, tobacco, etc., is acceptable.

When I became representative payee, I found out that the beneficiary has
many outstanding debts.  What is my obligation concerning those debts?

You must use the funds you receive for the beneficiary, whether monthly payments or past-due
benefits, for current needs such as food, clothing, shelter, and medical expenses before you
attempt to satisfy any of the beneficiary’s outstanding debts.

Social Security and SSI payments are generally exempt from seizure by creditors but if the failure to
pay an old debt could result in negative consequences like homelessness, you should do your best
to settle the debts.



If your organization is also a creditor, you may not use the beneficiary’s funds to reimburse
yourself for any debts the beneficiary owes your organization without first obtaining our approval.

If you have any question regarding this requirement, contact your local SSA office.

Other Available Publications
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When A Representative Payee Manages Your Money 
SSA Publication No. 05-10097  
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SSA Publication No. 05-10076  
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Understanding Supplemental Security Income 
SSA Publication No. 17-008 
ICN 443175 
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Social Security: What You Need to Know When You Get Retirement or Survivors Benefits  
SSA Publication No. 05-10077  
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Social Security: What You Need To Know When You Get Social Security Disability
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SSA Publication No. 05-10153  
ICN 480165 
https://www.ssa.gov/pubs/EN-05-10153.pdf

Social Security: What You Need To Know When You Get SSI 
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ICN 480265 
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Your Ticket to Work 
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To order any of these publications, call SSA at 800-772-1213 or visit 
https://www.ssa.gov
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So you think you want 
to be a Rep Payee?
WHAT  YOU  SHOULD  KNOW  BEFORE  YOU  COMMIT

Introduction
More than 8 million people who receive Social Security benefits need assistance 
managing their money

Representative Payees can be appointed by the SSA to assist Social Security 
beneficiaries with this task. They can be:

◦ A Friend

◦ A Relative

◦ Any other Interested Party

◦ A professional organization, certified as an Organizational Payee

◦ Only Organizational Rep Payees can charge a fee

Power of 
Attorney for 
Finances and 
Representative 
Payee

Often, individuals and organizations use a power of attorney, 
guardianship or conservator document as a way to handle a 
loved one’s finances.

The Social Security Administration does not recognize 
powers of attorney, guardianship or conservatorship court 
orders. 

Social Security only recognizes their appointed 
Representative Payee for handling the beneficiary’s funds. 

1
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How monthly benefits must be used

First, you must take 
care of the 
beneficiary’s day‐to‐
day needs for food and 
shelter

01
Second, you must use 
the money for the 
beneficiary’s medical 
and dental care that is 
not covered by health 
insurance

02
Finally, you can pay for 
the beneficiary’s 
personal needs such as 
clothing and 
recreational expenses

03
After expenses are 
paid, any excess funds 
must be saved:

• SSA prefers utilization of U.S. 
Savings Bonds or an interest‐
paying bank account

04

Responsibilities of the 
Representative Payee

You must know what the 
beneficiary’s needs are!
◦ Determine the best use of benefits 
for the individuals care and well‐
being *remember you must pay food 
and shelter first*

◦ Determine a budget for the 
beneficiary based on their needs

◦ Do not include your own value 
judgements when deciding what to 
pay. 

Responsibilities of the Rep Payee cont. 

Keep

You MUST keep 
accurate records. 

Complete

Complete annual 
accountings required 
by the Social Security 
Administration

• These can be paper 
filed/mailed to the SSA 
office, or competed online

Notify

You must notify the 
Social Security 
Administration about 
any changes that may 
affect the 
beneficiary’s 
eligibility.

4
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Changes must 
be reported do 
Social Security!  
Failure to report 
changes could 
result in the 
following:

The beneficiary could have an overpayment, you will have to 
return the money and benefits payments may stop

If you intentionally withhold information in order to continue 
to receive payments, you may face criminal prosecution

◦ Penalties can include imprisonment and fines

A COMPLETE LIST OF CHANGES THAT ARE REQUIRED TO 
BE REPORTED

CAN BE FOUND IN THE ORGANIZATIONAL PAYEE 
GUIDELINES ON THE SSA WEBSITE

How to handle large payment of past‐
due benefits (back payment)

First you must spend the money on the 
beneficiary’s current needs

Rent

Security Deposit

Food 

Furnishings

After paying the above expenses, you may 
spend the money to improve the 
beneficiary’s daily living conditions or for 
better medical care.  

You must use best judgement and spend 
(or save) wisely!

You must use the money in the 
beneficiary’s best interest

SSI beneficiaries and back payments
SSI beneficiaries must not have resources in excess of $2,000 for an individual or $3,000 for a 
couple.

Large items purchased could cause the beneficiary to lose their SSI benefits (depending on the 
value of the item)

Excess funds not spent could count as a resource for SSI and other means‐tested benefits (SNAP, 
Medicaid, etc)

You should be familiar with the impact excess resources may have on the beneficiary and 
attempt to utilize available programs/resources to preserve those benefits if necessary

◦ Ex: Pooled Trusts, ABLE accounts

7
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Examples of providing better medical 
care/improving daily living conditions
Funds can be used for expenses not otherwise covered by the 
beneficiary’s Medicaid, Medicare, or other insurance 
◦ Reconstructive dental care

◦ Full or partial dentures

◦ Motorized wheelchair

◦ Insurance premiums

Funds can be used to improve daily living conditions
◦ School or training Programs

◦ Recreation expenses‐ concerts, movies, magazine subscriptions, 
etc.

Using a back payment for special 
purchases

A home
◦ Funds can be used for a mortgage downpayment

Home Improvements
◦ Repairs

◦ Accessibility changes/upgrades‐ ramps, widening doors, etc.

Electronics‐computers, laptops, gaming equipment, tablets, 
etc. 

Vehicle purchase
◦ Funds can be used for a down payment or monthly car payments 
as long as the car is used for and owned by the beneficiary

How to 
hold 
beneficiary 
funds

10
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Singular Accounts 
(each beneficiary has their own account):

The Social Security Administration recommends that accounts be titled in one of two ways:

(Beneficiary’s name) by (Your name), representative payee; 
or

(Your name), representative payee for (Beneficiary’s name). 

•Your banking institution can assist you if you have additional questions. Some have a 
preference on which of the two methods are utilized.

The checking or savings account title must show the beneficiary as the owner of the funds and you as the financial agent.

You, as Representative Payee, do not and can not have 
ownership of the account

The beneficiary must never have direct access to the 
account

Funds should not be co‐mingled with the Rep Payee’s personal funds 

Collective 
Accounts:

A collective account holds funds for multiple beneficiaries
◦ Account titles must show the funds belong to the beneficiaries 
and not the Representative Payee

◦ The account must be separate from the organization’s operating 
account

◦ Any interest earned belongs to the beneficiaries

◦ There must be proper procedures to document credits and 
debits with clear, current records of each beneficiary’s share

◦ The organization must make the account and supporting records 
available to the Social Security Administration at any time they 
ask for them

◦ The organization must obtain approval from Social Security 
before establishing the collective account

Keeping Accurate Records
As a Representative Payee, you are responsible for keeping accurate records and 
reporting how you spend funds for each beneficiary.

Once a year, you must complete a Representative Payee Report and submit it to 
the SSA. The form will be mailed to you, or you can submit it online. 

◦ You must complete the report annually unless you are exempt. 

◦ Only the following types of payees are exempt from the annual report:

◦ A natural parent, adoptive parent, or legal guardian of a minor child who 
primarily resides in the same household as the beneficiary

◦ A natural or adoptive parent of a disabled individual who primarily resides 
in the same household as the beneficiary

◦ The spouse of an individual

13
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Audit/Reviews for Organizational Payees

To supplement the annual accounting process, the 
Social Security Administration may select you for an 
onsite review. These reviews typically occur every 
four years

Protection and Advocacy agencies in each 
state receive annual grants from the Social 
Security Administration.  They may contact 
you to schedule a review of funds and 
performance of payee duties.

Paying Income Tax
Some individuals who receive Social Security benefits have to 
pay federal income tax.

At the beginning of each year, the Social Security 
Administration mails each beneficiary a Social Security 
Benefit Statement (Form SSA‐1099) that shows the total 
benefits they received during the previous year. 

This statement should be given to the beneficiary’s tax 
preparer to determine if any taxes are due on the benefits. 

If you stop being a payee…
You must notify the Social Security Administration immediately
◦ This is important because the SSA will need to select a new 
payee as soon as possible

When you’re no longer responsible for the beneficiary, you 
must return any benefits, including interest and any cash, to the 
Social Security Administration

The Social Security Administration will then reissue the funds to 
the beneficiary or the new payee
◦ Removing and returning to SSA funds in an ABLE account 
may result in income taxes, as well as a penalty for tax 
purposes. Payees should contact their local Social Security 
office to discuss transferring control of the ABLE account to 
the new payee or to the beneficiary directly.

16
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If a beneficiary 
dies…

You must notify the Social Security Administration

You must give any saved benefits belonging to their estate to 
the legal representative of the estate, or the savings must be 
managed according to state probate laws
◦ If you have questions about your state’s probate laws, you 
should consult with the probate court or an attorney

No benefits are payable in the month of which the 
beneficiary dies, even if they die on the last day of the 
month. 

You must return any funds received in the month of the 
beneficiary’s death
◦ The only exception is SSI benefits‐ which ARE payable in the 
month of death. Any SSI funds received after the month of death 
must be returned. 

Create a “my social security” 
account online
◦ Create a my social security account to:

◦ Review SSA Statements

◦ Verify Earnings

◦ Print benefit verification letter

◦ Change direct deposit information

◦ Request a replacement Medicare card

◦ Get a replacement SSA‐1099

◦ Request a replacement Social Security card, if you have no 
changes and your state participates. 

How to Contact Social Security…

Call 24 hours a day, 7 days a 
week – 1‐800‐772‐1213

• TTY for deaf/hard of 
hearing – 1‐800‐325‐0778

• Staff can answer from 7 
a.m. to 7 p.m. Monday 
through Friday.

Schedule an Office Visit

• You can find the closest 
office location by entering 
your ZIP code on the SSA 
office locator webpage

• Remember, documents 
submitted or taken to the 
SSA must be original or 
certified copies from the 
issuing agency

Online‐
www.socialsecurity.gov

• Apply for Extra Help

• Apply for most types of 
benefits

• Find copies of publications

• Get answers to Frequently 
Asked Questions

19
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Discussion and 
Questions

Emily Smith
Executive Director
Wyoming Guardianship Corporation
307‐635‐8422
www.wyoguardianship.org

Barb Helm
Executive Director | Arcare, Inc.
PO Box 12890
Overland Park, KS 66282‐2890
Direct‐ 913‐951‐3704
Fax‐ 913‐648‐0057
Website‐www.arcare.org

Scenarios for Discussion
Your organization is the payee for an individual with a roommate. Your client asks you to pay 
more than ½ of the bills and asks you to pay ahead on the rent. 

Your client who is employed parttime,  simply does not have enough money this month to pay 
their bills due to a car repair. How do you prioritize payments of rent, food, heating, cooling, gas 
for their vehicle, etc. 

You find out your client has a roommate that has not been contributing to the living expenses. 
And to complicate the matter, your client is living in Section 8 housing

Your client notifies you in Sept. that they moved out of their apartment in May. You have been 
paying the rent on a regular basis.  What to do now? 

Your client is a SSI and Medicaid recipient. They receive a back pay from SSA for 15k.  What 
options do you suggest to them, what questions must you ask? 
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